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MEMORANDUM QPINION BY MOTLEY, D.J. 


Plaintiff Jose Fernandez wa# a longshoryeman employed 
as a holdaman by third-pagty defendant Maher fitev@doring, Inc. 
("Maher"), On September 1, 1968, he was injured aboard the SS 
CHIOS, owned by defendant and third-party plaintiff Chios Ship- 
ping Company Ltd. ("Chios"), as he was assisting in the unloading 
of a eaygo of pre-palletised cartons of pineapple at Port Newark, 
New Jersey. The cartons of pineapple had been prepared and 
shipped by the fourth party defendaits Castle & Cook, inc., Dole 
Corp., and Castle and Cook Foods Corporation ("Caatle & Cook"). 
At the time of injury, the 5S CAIOS was 1ime chartered to third- 
party defendant States Marine Lines, Inc. (referred to herein by 
its present name, "Iaco, Inc."). 

This case was tried before a jury on June 2, SS a es 
and 6, 1975, In answer to spec‘al questions, the jury found on 
June § that the 8S CHIOS wae unseaworthy, that auch unseaworthi- 
neap wre the proximate cause of plaintiff's injuries, that plain- 
tigf waa nit oegdibutordly pegligent, ant that plaintiff waa en- 
titled to damages amounting to §90,200, Judgment in favor of the 


plaintiff against she defandant Chioa was entered on July 8, 1975. 


On June 6, 1975, additional questions were submitted to 


the jury to resolve the various third-party and fourth-party 
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f QPINION BY MOTLEY D.J. 
Hy 387 


oF . R. 4 
A ost 


he gs “ ‘a ae ey 
chaime far indemnity. “Thess questions end sph sing iponstees 
\ ay ¥. 


f 


' 
fy 


‘t forth belows Ae a 
’ eg 

Have the parties claiming inoemnity 
aga’ nat Maher Stevedering Ca,, FAC-, 
sustained their burden of provin that 
the stevedoring company which unjaaded 
the pallets hreached its warranty of 
warkmanlike performanes by failing to 
proper y supervise and direct ita em- 
ployees with respect to the unloading 
operation and ta provide for the safety 
of its employees? 


YES _(X)_ 
NO 


pee ee 


Have the parties claiming indeminity 
against Maher sustained their burden af 
proving that the stevedoring company in 
unloading the palletes preached its warranty 
of workmanlike performance by improperly 
loading the pallet in question an to the 
forklift? 


YES 
NO (x) 


fave the parties claiming indemnity against 
Maher sustained their burden of proving that 
the stevedoring company preached its warranty 
ef workmanlike performance by failing to com~ 
ply with the applicable Bafety Regulation with 
respect to unloading by pallet? 


YES ; 
wo _{x)_ 
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If the anawez fo any Of Queanions. i. 
2, or 3 ta Yes, have these parties 
sustained. their burden of proving that 
the stevedore's actjon waa a pxpximate 
cause of plaintiff's injuygies? 


ves {K) 
sf) 


tf yaw find that the etevedore breached 
ite duty in any of the resnects discussed 
in Questions 1, 2, oer 3, do you find thet 
the Captain or any member of the ship's 
crew knew or shoy}d nave known ef the 
condition? 


YES 
NO _(X) 


If the answer to Question 5 im Yer, do 

you find that the ship's agents aaquiesced 
in the longshoremen working under such 
condition? 


¥ES 
NO 


es 


If you find that the answer to Questions 5 
and 6 ie Yes, da you fing that the ship's 
agents’ failure to remedy the condition 60 
putweighed the breach of the stevedore's 
duty so as to preclude indemnity from the 
stevedore? 


YES 
NO 
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cS 


Have the parties @ja~iming indemniéy 4°’ 
agajnet the Castle Cook#Dele ‘Group =: 
Auakeined their purden of proving that ‘ 
the pre-palletized pineapple ppit Which’ 
broka apart on bedng Lifted waa the re- 
bult ef nagligence on the part of the 
Caatje Cack-Dole Group? 7 


¥ES _ (xX) 
NO 


a 


Have the parties claiming indemnity 
against the Castle Cook-Dole Group gus- 
fained their burden of proving toat the’ 
pineapple unit whieh broke apart was 
the result of a latent or hidden defect 
in the pallet? 


¥ES _(X)_ 
KO 


If the answer ta either queation @ ar 9 

is Yea, have the parties sustained their 
burden of proving that the Castle Cook-Nole 
Group's actions wore a praximate cause of 
plaintiff's injuries? 


YES _ (xX) 


wo " 


0 een ee 


Inasmuch as Phios, Maher, Ieco, and Castle & Capk al] seek jn- 


Gempity from each other, their clajma wil} be separately con- 


sidered. 
Liability of the third party defendant charterer, Isoo, 
to tne third-party plaintiff shipowner, Chios, is predicated 


vpen cleuse 8 of the time charter agreement. That clause 
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proyides, in relevant part, that " {0 hnrtordys age to load, 
stow, and trim and ALecharge the cargo at their expanse ‘under 
the superyinion of the Captain, ., ." ved frie Basis, "Chios 
ofaima a right ayer aqasnet {Ieca) for any Sabjpity to plain- 
tiff aebetos aut of preach of the aforesaid charter party upon 
a finding, ¢ ai of ite failure to properly load, stow, and 
djacharge the palletized packages of pineapple," 

| While the basig of the liability asserted by Chios 
here is not entirely clear, it is referred to in the pre-trial 
order as "breach of charter caibear ets, appears ta be a specics 
ne }iabijity without fault on the part of the charterer, in 
” the nature of & warranty of safe and proper werformance of the 
7 caggs operatic;s, The gaurt agrees that the chacterey should 
indemnity Chios on this basia. 

Both in argument and in memoranda, Chios relies heavily 
on two cases from this Cirou.t which have dealt with the reapec- 
tiye liabilitioa of charterer and ship owner for gargo damage 
wie: eoeurred aboard ships operating under time charter. 

" Pichimen Company v, M. V. Farland, 462 P.2d 319 
(9A Gir, 1972), thief Judge Friendly had ocoaaion te construe 
a virtually identical clause in a time charter agreement to deter- 


mine whether a ship owner or charterer woyld be held liable for 


M QPINION BY MOTLEY, D.J. 


< 


damage which oggurred due to negligent Btowage by a 


"speolalist" who pad heen hirad by the charterer's port 

‘Pp vapan. Ih the sircumatances ef that case, Judge 

y peda that, under the time charter clause cited above, 

chayterer's prime yeeponsibility far loading and stowage 

aestrayed by the quaiification that thie shall. ve 

ths supervision pf the Captain,’ a phrase doubtless 
tntended to make plain the master's right tc veto plan that 
might imperil the siipiciiteiadiada of the veasel. . ..0¢ to impose 
on him # duty, ag the owner's agent, te supervi ~ the charterer 's 
stow." 462 F,2d at 332. ‘Thus, the supervisory authority con- 
tractually retained by the Captain wags held not to be a bar to 
indemnification by the charterer foy cargo damage incident ta 
BCowage, 

Judge Priendly ¢nen touched on the question of negli- 
gence in a manner which makes the precedential value of that 
pase to the facts at bar somewhat problematical, "Had the atow- 
age in this pase been properly designed by the charterer's agent, 
na damage would have oecurred, The primary negligenae was of 
the charterey's agent, anc we can discern no valid re.son why 
the charterer should now be allowed to shift the earge damage 


toa the owner on the theory that the Faptain, on behalf of the 
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% Sek ee ee Ae en ‘ we ey 
} ee” § $ wy tk ; in ‘ 
‘.gwner, should have correated its improner stowage. ’ Rather, 


y under clause 8, the aptoty of the stowage, Lnmogay a9 .aprgo 
apace is poncerned, generally is the primary regponaibility 
"fpf: the charterer.” "(462 F.2d at 332,). ( footnote and gitation 
| gmitted), 
It is not entirely clear te what extent, if any, 
‘the ship owner's right ta indemnification was dependent upon 
some showing of negligence - either direct ar imputed - on the 
part of the charterer. While Judge Friendly spoke of the 
: “PRppory negligence” sd "the charterer's agent," the opinion 
revepled no evidence of direct negligence by the port agent; 
“gather, the negligence in the case appears to be that of the 
atavece “specialist” hired hy the port agent. As a matter of 
agency Law, tt seems entirely poseible that the Bs artemis “A 
might be deemed an "independent contractor",whose negligence 
might or might not be imputed to hie cicalaaane™ diebuniih that 
igaye was not discussed jn the opinion. 
_ : ; $f may be that the finding of negligence on the part 
uf the charterer's agent, therefore, ia dependent upon the Court's 
holding that the duty of care imposed upon the charterer by 
6 3(2) of the Carriage of Goods by Sea Act ieiatian cs non- 


dejegable, 462 F.2d at 330, and that the charterer is, in cffect, 
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Pa . J s ; “* 
yicertougly Jiable under COGSA for the negligence of ‘even’ 


buncpendent contractora which it hire. I¢ that vere the ia 
erux of the Ceurt of Appeals! reasoning, then the charterer's- 
liability for indemnifloation would he cenftined te cargo damage 
eaaee governed by COGSA, gbesent same showing of ajther direct 
agligence by the charterer, or negligence {mputable to hin 
‘or the law of agenoy, 
Such a reading of Nishimen finda pome aypport in 
¥.&.Apsogintes, Inc. vy. 8.8. sen star, 461 F.24 1009 

{9d Cix, 1972), another Second Cireult erie Gecided almost gon- 
sPmporancously with Nighimen, but by another pana] of the Court 
of Appeals, That case algo involved, inter alia, tha respactive 
Limbilities of ship owner and time charterer foy cargo damage 
due to improper stowage and discharge, Dempsey was also a COGSA 
ease in which the charterer was found responsible for stowage 
@£ goods, both by Btatute (46 U.S&,C, § 1303{2)) and by the 
terms of the sta-dard time chartor agreement, 

The Court of Appeals affirmed the finding of the’ 
Distriet Court that the time charterer had breached ite duty 
to load and stow tie gonads, Apparently because the stowage was 
deemeg negligent, 461 F,2d at 1016, and granted the ship owner 
indemnity from the charterer in the amount af the cargo damage, — 


Again, it is not Intiraly clear whether the finding of the 
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“ ,? , ts : ‘ 
Rvaissneseis negligence was dependent wpon the fact that the 


hal 


charterer 's agent designed the stowage plan, Ramsey & Associates. 
: e r, 32] F.Supp. 663, 667 (S.D.m.¥- 1970), 
or wheter it was vicarjous — predicated ypon the negligance 
OF Eu tavedore (hired hy the charterer) in carrying out the 
stowage operation, irrespective of any direct negligence by 
the charterer, 

It is possible to read both Yichimen and pemacy to 
atand for the narrow proposition that, in oases of cargo damage, 
the ship owner is entitled to indemnity from the time charterer 
eniy upon a showing that either the direct or statutorily in- 
puted negligence or other fault of the charterer caused the 
@amage, 48 discussed supra, However, auch a reetricted reading 
eoens unjustified. 

What seems more likely ig that, as between the ship 
auper and the charterer, clause 8 of the time charter agreement 

ahnifte responsibility for loading, stowage, trimming, and dis- 
pine of carga te the charterer, and the charterer must indeimni- 
, fy the ship owner for cargo damage which results from any in- 
proper per foymance of any of the stipulated cargo operations. 
qn this view, the duty tc perform the cargo operations carries 
with it an absolute obligation to indemnify the owner for any 


such damage, irreapective cf any “fault" on the part of the 


* ile 
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ake x K iS Le 
and iyecepective of the relationship, under: fggenet 


‘an the charterer and the party which” it gmbh s got 


‘ 
' 


ite duties under the time charter agreement. ; opt? 
Tha coust ts persuaded that thé latter ie is eortnes 
fudge Priendly eaid in Nichdmen, “. , “te sone SRE ent 
fof the time charter agreement] ahifts reaponaibilipy 
wage to the charterer; the difficult question is how far." 
applies ap wejl to the responsibility 
A6S between the shipowner and the charterer, it 
oth a reasonable and fair construction of thie clause 
reguire {ndemnity frum the char’ erer for carga damage, aa 
Lacussed above, since the charterer ia "primarily responsible" 
o¢ stowage and dischargs, and since the ship cantain'a super- 
visory role is reduced te that of vetoing any plan which would 
imperil the seaworthineas of the ship, it would seem unfair to 
bater predicate indemnity @nly upon a direct showing of neqii~ 
gence by the charterer (who world, presymably hire a reputable 
stevedore to de thé loading or discharge), or to allow the 
charterer to argue -hat it should not be held liable for the 
negligence of the stevedore, because the ateyedore might be 
technically an independent contractor under the laws of the 
agency. 
Both Nichimen and Demsey were, of course, cargo damage 


cases, not ,-.sonal injury cases, and the charterer here 
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“ 


iy urges that its ‘|4ability te ndebe ee the ship 

er not be “extended ta auch cesea, manent some, showing uf 

direct o¢ imputable neat genes or otheg “mat bn its part. 

. tn suppart of ie position, taco cites ‘severest: gaan. all of 
which ante-dated Nighimen anc Dems ey, and only 8 * feo Qf which 
dealt with the effect of clause B of the time charter agroe~ 
ment in the context of possiple liability for a longshoreman 's 
injuries, 

Reraap v. Internat jonal Freighting Corp., ef ano, 
284 ¥.2d 231 (2d Cir. 1958) involved a direct suit by an in- 
jured seaman againet a time charterer under the Jones Act, and 
merely ‘held thet plaintiff was not an “employee” of the defend- 
ant charterer, as required for hia recovery. There was n@ dis- 
cussion of the effect, if any, of cjaure 8 of the time charter 


agreement in that case, Neither was there any such discuasion 


in Guzman y. Pichirilo, 369 U.S. 69%, ©2 8.ct. 1095, B L.ed,2da 


2Q5 (}962). 
dis Arama a, et aly, 216 F.Supp. 794 
(B.D. Va, 1962); Wyche v. Egon Oldendorff ang States Marine 


o Vv, Boot eanship Company, Ltd., an apparently unreported 
opinion pf endorsement filed on Octpber 28, 1968 by Judge Ryan 


of this Cousyt, were al] suite brought direatly against time 
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MOT!.EY, 


or scama on theories of negligence 


these cases arg inapposite here 
place, ta the extent that they 

8 of the time charter agreement 
ige, they held that it did not 


responsibility fc sing the 


2063; “aring, Supra, 


} 


ed Nichimen and pemesy. 
considered the specific question 
had against the ship owner, he is en- 
charterer on the theory that it 
‘yr the time charter agreement, 
i by the charterer here which speocif- 
is Mondella_v. 6.9, Blie Vv, et 
N.Y. 1963), in which the ship owner, 
injuries sustained during cargo dis- 
idemnification from the time charterer, 
on the he ¢ erer agreed to perform al] stevedor- 
ing operations aboard the vessel “and by law impliedly warranted 
the proper performance of the stevedoring operations." The 
owner algo argued that control of the relevant parts of the ship 


had been turned over to the charterer in connection with the 
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yedor ing operations, and that any injuries were 


ae 


Fs poegligence or unscaworthiness created by the chartere:x 


= 
' or its agents, scrvants, or Oomployeas. 3223 F.Supp. at 391. 


In the view of this court, the Mondella case, in 
denying the ship owner indemnity, no longs: correctly repre 
gents the law of thie Circuit. Mondella held that "[n]one 
of the provisions of the time charter. , ,are at variance 
with the principles that are usually applica.ie between tim 
charterer and shipowner." Specifically, the court held that 
"({tjhe loading and dischars f cargo is. . .the shipowner's 
responsjbility. . .and the responsibi.ity doee not shift 
simply because the *‘’~e charterer may appoint the stevedore." 
223 F.€upp. at 392, Construing clause 8 of the time charter 
agreement, the court said that "[t]his paragraph does not 
shift the responsibility for stevedoring operations, or the 
contro] of the ship or any portion thereof, to [the time 
charterer], Indeed, it expressly provides that cargo opera- 
tions are to be under the Captain's Supervision. [Th 
charterer's) agreement to pay for the cargo operations does 
not make it responsible for the conduct of those operations," 
Id. 

Tt seems clear to this court that, as construed by 


the Court of Appeals in Nichimon, clause @ nhifts primary 


nG@ active cantrol of cargo operations 
thus, that the basic asaumption on 
emnity i6 no longer valid. More- 
» the finding of unsea: srthiness 
in fact, predicated upon unsafe 
7/ 
adore and shipper rather than upon 
the ship owner, there seems to be 
nying indemnity from the charterer, 
etaincd such limited responsibilaty 
r the charter agreement. 


court holds that Isce is bound to 


‘liability to plaintiff, including 


Since Isco impliedly werranted in 
ause 8 that it would safely ana properly carry out al} 
erations 
the jury also found that the atevedore breached 
ite warranty of workmanlike performance, and since that war- 
ranty ran in r of the ship owner, Domsey & Ags clates, Ing, 
Ve BS, pea Stas, 46 ed UY, 1017 (2a Cir, 1972), Chios 
is entitled to Judgment against Maher alao. Finally, Chios 


may recover against Castle & Cook upon the jury's findings. 


26a 
MEMORANDUM QPINION BY MOTLEY, D.J. 


In the circumstancos of nis case, Jaco is en- 


festied to recover, in turn, on ite cross-claime for indemni- 


fication fram Maher and Castle & Cook, in accordance with 
the jury's answers. There wag clearly no evidence of conduc! 
by Isco such as to preciude recovery. 

™he preceding discussion of Isco's Jiubility to 
Chios disposes of Isco's count« :claim against Chios, in which 
it asserts that it wae the ship owner who was ultimately 
respo) sible for cargo operations and supervision of the ateve- 
dores, In fact, the time charter agrecment shifted that pr:- 
mary responsibility to the charterer. 

Maher's contention that Chios was guilty of conduct 
sufficient to preclude indemnity finds no support in the evi- 
dence jattt stent to meet the test in this Circuit, i.e., that 
the ship owner's fault "must at the least prevent or seriously 
handicap the stevedore in his ability to do a workmanlike job. 
Morely concurrent fault is not enough." Albanese v,_N.V. Nederl. 
Amerik Stoomy. Maats,,346 F.24 461, 484 (24 Cir.), rev'd on 
ether grounds, 3862 U.S. 283 (1965). Moreover, there was no 
showing at trial that the ship owner in any way interfered 
with the stevedoring operations, created any hazardous condi- 
tiuns in connection therewith, or failed to provide a vessel 
reasonably free from peril. Thus, Maher's counterclaim eqainst 


Chios on those grounds must fail. 
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sre two reasons why Maher's cross-claim 
based upon the latter's alleged failure te 
pallets of pineapp}e brought aboard 
In the first place, the jury found 
Lilet was a latent defect which, 
{ eould not have been discovered by the most 
ile the charterer (as 
ex) was primarily liable for 
dore assumed the responsibility 
for cafety when it undertook the 
inspectian was necessitated by the 


performance which it impliedly made 


is not entitled to a total indemnity on its 
against Castle & Cook, in view of the jury's 
finding that it had itself breached its warranty of workman- 
ike performance in that Maher failed ‘co properly supervise 
employees in the unloading operation and te 
safety of its employecs. 
Castle & Cook ig not entitled to indemnity from any 


party, although it will be jointly liable with Maner for the 


amount of the judgwent, in view of the jury's findings. Its 


cross-claim against Isco on tha basis of broad allegations of 


1u 
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gf negligence ia without evidentiary foundation, Thus, no 
nd 


queation of Isco’s negligence was sent to the jury. 

Finally, Castle & Cook filed a counterclaim against 
Chios on the basis of negligence and alae breach of a con- 
tractpal undertaking to provide a seaworthy ship and proper 
cargo handling operations. These allegations may be briefly 
disposed of. In the first place, there was no showing of 
any negligence by Chios and, consequently, no quéstion of 
its negligence went to the jury. Secondly, the jury's find- 
ing of unseaworthiness was due, at least in part, to Castle 
& Cook's own negligence and use of a defective pallet. 
Thirdly, there was no proof at trial of any contractual] under- 
taking by Chios to provide eatevedorihg services, 

Judgment is accordingly entered simultaneously 
herewith. 
Dated: New York, New York 


January 15, 1976 


i, a 
Sar es an | eon Vv (¢ ry aan 
CONSTANCE BAKER MOTLEY 
U. 8. DBD. Je 


D.J. 


MOTLEY, 


ag 
yy WOTES 


ph yp 


Thies claim ie found in a memorandum 
prepared hy Chios setting forth its 
contentions with yeasapect to the charterer's 


Liability. 


Pre-Trial Order, Exhibit A. p. 4. 


he 


fee, aencrally, Restatement (Second) 
6§ 2, 216, 243 (1958). ‘ 


A 46 U,B.C. §§ 1300 et seq, fection 3( 2) 
of COGSA, 46 U.S.C, § 1303(2) provides 
that "[t}he carrier shall properly and 
carefully load, handle, stow, carry, keep, 
care f and discharge the goods carried." 
ln the circumstances of the Nighimen case, 
the term"carrier" referred ta the charterer. 
46 U,8.C. § 1301 (a), 


Wh ¢ 


F Based upon the record in the Piatrict Court, 
the Court of Appeals found that the loading 
and stowing of the vessel was done by the 
stevedores under the supervision of the 
Master and the Chief Mate, rather than under 
the supervision of the charteyer's agent. 
461 F.2d at 1018, 


6. Assuming, of course, that the cargo damage 
is: not due to same independent fault of tne 
ship owner. 


TV, As revealed by the jury's answers to speaial 
questions, 
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UNITED STATES DISTRICT COURT, 


SOUTHERN DISTRICT NEW YORK. N 


OF 


JOSE FERNANDEZ, 


-aga~nst- 


CHIOS SHIP?HI’.c CoO., LTD., 


The .».otions of defendant Chios shipping Co., Ltd., 


third parry defendant Maher Stevedoring Co., Inc., and 


fe cth varty defendants Cas'’*> & Cook, Inc., Dole Cor 


poration, and Castle & Coc oods Corporation, for 


directed very: ict and for judgment notwithstanding the 


verdict, aie iereby denied. 


SO ORDERED, 


DATED: New York, N. Y. 
August 5, 1975 


CONSTANCE 


U. 


BAKER MOTLEY 


Su Ba ee 


la 


DER AND ENDORSEMENT 


ENDORSEMENT. 


party defendants and fourth party 
motions for directed verdicts and 
tanding the verd*cts rendered by 
7". Those motions are hereby 


ree Tankers Corp., 423 F. 24 


perman 
evidence ric 


Shippt 7 


ry having found permanency of injury, 
award of $23,700 for past pain and suffering over 
i period of seven years, and $32,300 for future pain 
ind suffering for over sixteen years does nxt appear 
SO excessive as to constitute a denial of justice. 
(3) There was evidence from which the jury could 


find that Mahe: Stevedoring Co. failed to properly 


supervise its ~« Loyees by providing an area for them 
ig Y } 


*O retreat to a safe place during the lifting of the 
pallet. 

(4) The jury's finding that the pallet was defec- 
tive could reasonably have bee. inferred from its break- 


inf without other apparent cause. 
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(5) No finding of negligence on the part of Castle 
& Cox vaS necessary; its liability for damages caused 
by the breaking of the pallet which ic constructed was 


absolute. 


DATED: New York, N. Y. 
August 7, 1975 


s/CONSTANCE BAKER MOTLEY 


U. UG « 
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PURSUANT TO FRCP 49 ON THIRD-PARTY CASES, 


INITED STATES DISTRICT COURT, 


'THERN DISTRICT oF NEW YORK. 


Plaintiff, 


ING COMPANY, LTD.» 


fendant and Third- 
Party Platntiff, 


» STATES MARINE LINES, ENC. 


Phird-Party Defendants, 


CASTLE & COOK, INC., DOLE Corp. and 
CASTLE & CaoK FOODS CORPORATION, 


Fourth-Party Defendants. 


/EMNITY AGAINST STEVEDORE AND AGAINST 
TLE & COOK - DOLE GROUP: 


Have the parties Claiming indemnity against 


Maher Stevedoring Co., Inc., sustained their burden of 


Proving that the Stevedoring company which unloaded the 
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pallets breached its warranty of workmanlike performance 
by failing to properly supervise and direct its employ- 
ees with respect to the unloading operation and to pro- 
vide for the safety of its employees? 

YES Xx 

NO 

2. Have the parties claiming indemnity against 

Maher sustained their burden of proving that the steve- 
doring company in unloading the pallets breached its 
warranty of wovkmanlike performance by improperly load- 
ing the pallet i- question on to the forklift? 

YES . 

NO X 

3. Have the parties claiming indemnity against 

Maher sustained their burden of proving that the steve- 
doring company breached its warranty of workmanlike 
performance by failing to comply with the applicable 
Safety Regulation with respect to unloading by pallet? 

YES 

NO X 


4. If the answer to any of Questions 1, 2, or 3 


is Yes, haée these parties sustained their burden of 


proving that the stevedore's action was a proximate cause 
of plaintiff's injuries? 


YES 
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that the stevedore breached its duty 
S discussed in Questions l, Ze OC 3, 


he Captain or any member of the ship's 


ve ke 


known of the condition? 


Juestion 5 is Yes, do you find 


esced in the longshoreman 


find that the answer to Question 5 and 6 


1s Yes, do you find that the ship's agents' failure to 


emedy the condition so outweighed the breach of the 


Stevedore's duty so as to preclude indemnity from the 


evedore? 


8. Have the parties claiming indemnity against the 


Castle Cook - Dole Group sustained their burden of prov- 


ing that the pre-palletized pineapple unit which broke 
apart on 


being lifted was the result of negligence 


the part of the Castle Cook - Dole Group? 
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9. Have the parties claiming indemnity against the 


Castle Cook - Dole Group sustained their burden of prov- 


ing that the pineapple unit which ke apart was the 


result of a latent or hidden defect in the pallet? 


10. If the answer to either Question 8 or 9 is Yes, 
have the parties —istained their burden of proving that 
the Castle Cook - Dole Group's actions were a proximate 
cause of plaintiff's injuries? 

YES X 


NO 
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RSUANT TO FRCP 49 ON PLAINTIFF'S CASI 


NITED STATES DISTRICT COURT, 


DISTRICT OF NEW YORK. 


FERNANDEZ, 


-v- 


‘RING CO., INC. and 
MARINE LINES, INC., 


Third-Party Defendants. 


SHIPPING CO., LTD., 


Fourth-Party Plaintiff, 


& COOK, INC., DOLE CORP. and 
& COOK FOOD CORPORATION, 


urth-Party Defendants. 


. 
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SPECIAL QUESTIONS PURSUANT TO FRCP 49 ON PLAINTIFF'S CASE 


SPECIAL QUESTIONS SUBMITTED tO _2u8 JURY’ IN ACCORDANCE 
WITH RULE 49 OF THE FESERAL RULES OF CIVIL 
PROCEDURE: 


ae 
~ 


1. ~flas the plaintiff sustained his burden of prov- 


ing t**t the vessel was unseaworthy? 


If the answer to Question 1 is Yes, has the 
plaintif: sust7ined his burden of proving that such 
unseaworthiness was the proximate cause of his injuries 
and damages? 

YES 

NO 

3. If the answer to Question 2 is Yes, what amount 
do you award to the plaintiff for the following? 

(1) Lost wages from the date of 
the accident to the pre.ent. —  _4, 400 
Medical Expenses: Date 
accident to the present ___ 2,900 
Pain and Suffering from 
date of the accident to 
present __ 23,700 
Future lost wages - Discounted 


to its present value ___ 27,800 
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(5) Future pain and suffering - 
Discounted to its present 
value 32,300 


TOTAL OF ALL DAMAGES 


$90,200 


4. Has the vessel sustained its burden of proving 


that the plaintiff was cortributorily negligent? 


5. If the aaswer to Question 4 is Yes, in what 
degree, expressed in terms of a percent, was the plain- 
tiff contributorily neglicent? 

% 

6. If you find that the plaintiff was contributor- 
4sy negligent and ‘ave determined the percent, subtract 
this percentage from the total amount awarded to the 
plairtir£® or damages. 

Amount 
% of Contributory Negligence 


AWARD ' 


NOTE: 

If you find that the plaintiff has failed to sustain 
his burden of proving that the vessel was unseaworthy 
and/or that this unseaworthiness was the proximate cause 
of his injuries then, of course, you will return a verdict 


in favor of the vessel owner by checking the space below. 


ey WK TUK QUAY FIND IN F FP VU VCSEL. 
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Jose Fernan {ez 
Vv. 
Chios Shipping Company, Lid. 
Ve 
Maher Stevedoring Co., Inc. 
States Marine Lines, Inc. 
Chios Shipping Company, Lt. 
Ve 
Castle & Cook, Inc., Dole 
Corporation, Castle & Cook 
Foods .Corporation 


June 3, 1975, 
9:3C ete 


(In open court - jury present.) 

THE COURT: Good morning, ladies and gentlemen. 

At this time the plaintiff may proceed by calling 
his first witness, 

MR. KLONSKY: Your Honor, I have my first witness 
yere, but I would like to read from answers to interrog.tories 
first. 

THE COURT: I will explain to the jury that iv. 
civil cases of this kind prior to trial lawyers submit 
to the opposit= party certain questions to be answered 


by that marty which may then’ be offered in evidence in 


the case and ‘:hat is what Mr. Klonsky is about to do, read 
to you certuip questions which he submitted to the defendant 


Chios Shipping Company. 
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KLONSKY: Thank you, your Honor. 
MR. KENNY: Wnat answers? 


MR. KLONSKY: Interrogata ies propounded by 


Chios Shipping Company to Dole. 
THE COURT: Just a moment. Yw say those are 
interrogatories by whom? 
MR. KLONSKY: B_ -:he shipping company to Dole. 
THE COURT: In this case, ladies and gentlemen, 


these interrogatories were submitted by the shipping 


company, Chios, to the packaging company, that is the Dole 
group. Suppose we refer to Castle & Cook, Inc. and Dole 
Corporation as the Dole group for convenience. } 
MR. KLONSKY: These are inte :rogatories propounded | 
by Chios Shipping Co., Limited, defendant, third and fourth | 
party plaintiff to fourth party plaintiff, Dole. | 
THE COURT: Try to read less rapidly, Mr. Klonsky. | 


MR. KLONSKY: I shall. | 


A subdivision of Castle & Cook, Inc. incorrectly 


sued as set forth in the above caption to be answered under 


oath. 

The interrogatories are addressed to the fourth 
party defendant in regard to its shipment of prepalletized 
packages of cartons of pineapple aboard the SS Chios from 


Dadiangas to Newark, New Jersey. Invoices are to be 
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submitted to Chios for copies of material is to be attached 
thereto. 


1. How many prepalletized packages of cartons 


of pineapple were delivered to be loaded aboard the Chios? 
72,506 cases of product were loaded aboard 
the Chios. 
26 When, where and by whom and to whose address 
were they delivered? 
To whom delivered, where, first to Delafield, 
Dole, Philippines, Inc. 
Calumpang Shipping Terminal, then to Dole 
Company, Virginia, USA, Dole Company, Newark, New Jersey, 
USA. 
Upon unloading in New Jersey they were received 
by Maher Stevedoring Co. Maher Stevedoring Co. then det aside 
the product to Dole, 
Maher warehouse kept records of receipt. vebenhbeke 
did not have records on this. 
36 It says see number 1 above so I won't read that. 
4. Where, when and by whom, address, Were they 
loaded aboard the Chios stating the holds, their level 


and the number stored in each place. 


Answer to 4. The product was loaded aboard the 


Chios by a local stevedoring outfit, Minoros, under contract 
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with Dole Philippines. Chios Shipping Co. would not know 
tae levels. 

Dole Philippines, Inc., delivered the product 
to dock, MS Chios, Dadiangas, Catabato, Republic of the 
Philippines. See attached documents. 

5. Where, when and by whom, address where the 
prepalletized cartons of pineapple packaged. 

Answer 5. The product was packaged at Dole 
Philippines, Inc., Polomok, South Cotabato, Philippines. 
Dole Philippines, Inc. no longer has information as to 
when’ the canned product on the Chios was packaged into the 
cases, 


6. When the cartons of pineapple were packaged 


on the pallet, state how many cartons were placed on each 


pallet. 

Answer: There were 753 pallets and gross pounds of 
2,661,534 pounds depending on the product weight of each 
pallet varied. 

72° 

MR. REID: You omitted Question 6B. 

MR. KLONSKY: What was the weight of each carton, 
I reed that. 

C,. How each carton was placed, I read that. 


7. Were the cartons fastened to one another and 


VERN DISTRICT COUAE RVPOR ETRY f Ue 


eoh 29 
the pallets in any way whatsoever and if so, one, the name, 
kind or type of fastening material. 

Answer: Palletizing glue. 


as The quantity used for each carton in the 


pallet. 
Answer: Two strips. 


3 under 7. The place of tie on each carton in 


the pallet. 
C. On tops, bottoms. 


4. The manner and means by which it was applied. 


By hand. 


5. If applied by machine attach a photo of machine. 


That is inapplicable. 


THE COURT: What did you say? 


MR. KiLONSKY: The last one I said was inapplicable. 


THE COURT: Try to read less rapidly, please. 
MR. KLONSKY: Yes, I will try my best. 
8. What was the plzece of orig’: of shipment of the 
prepallet zed packages” 
Answer: See 4 and 5. 
9. When, where and by whom, address, were the pre- 
palletized packages from the place of origin to the place 


of delivery for loading aboard the Chios. What was the 


means of conveyance. How were they loaded and discharged 
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on the conveyance and what means were used. How were they 
stowed on the conveyance. D. In lieu of a notice to 
produce, attach a copy of the delivery receipt, if any, 
issued for the conveyance. 

9. Flatbed trucks, 20-ton capacity were loaded 
and unloaded by forklift by Dole Philippines, Inc. The 
packages were palletized and laid on top of each other 
at Dole Philippines, Inc. No delivery receipt was issued 
to the truck because the trucks were those of Dole Philip- 


pines, Inc. 


10. Was there a..y damage to the prepalletized packages 


during transit from the point of origin of shipment to 
the place of delivery for loading aboard tne Chios. 

There are subparagraphs under that but the 
answer would cover them all and says Dole Philippines, Inc. 
has no record or recollection of any damage. All records 
have been disposed of. Dole Philippines, Inc. no longer has 
any records of such information nor the personnel who would 
know. 

ll. Was there any damage to the prepalletized packages 
the place of delivery for loading on the Chios to the actual 
loading and stowage aboard the Chios. The answer to that 
which covers the subparagraphs, information may be availabie 


from Chios or Menob Bros. Defendants do not keep or have 
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Such records. Defendants have no records remaining if 
any ever existed, 

1 will skip 12 because the answer is the same, 
they have no information. 

13. When, where and by whom, address, were 
the pallets constructed or built. 

Answer: The pallets were built by Dole Philippines 
from lumber pre-cu. for such Purposes by a local lumber 
company, Bangkal, in Davao City, Philippines, Local lumber, 
Lawaan, were used. Sizes 40 inches by 48 inches. Pallets 
nailed on 3 notched 2-inch by 3-5/8 inch stringers withtwo 

and ‘a half inch CW nails. 
14. When, where and by whom address were the 
pallets designed. 

Answer: Dole Philippines, Inc. is unable to recall 
exactly when or where the pallets were designed. They are 
made of Lawaan, Philippine hardwood, originally designed 
in Hawaii at Dole Company, Honolulu and in accordance with 
Specifications of the National Wooden Pallet Manufacturers 


Association, Washington, D.c. 


15. Was design reduced to writing, print or 


drawing. If so, A, in lieu of a notice to produce, 
attach a copy of the design. 


AnSwer: Yes, but defendants are unable to locate the 


eoh 32. 


original drawings. Copies were originally circulated 


to the lumber company and other suppliers, but they have 


been lost. 


16. Was a mockup model made of the design. If so 


in lieu of a notice to produce attach a copy of the design. 
Answer: A mockup model was produced originally to 
test 2 design. Defendangs no longer have the mockup model. 
17. If the design of the pallet was not reduced to 
writing, print or drawing, state how the pallets were 
usually constructed, 
Answer; The lumber was cut into sizes 40 inches by 
48 inches. The pallets were nailed on 3 notch 2 inch by 


3-5/8 inch stringers with two and a half inch CW nails. 


The lumber was supplied to Dole Philippines by Bangkal 
and the pallets were built usually by Dole Philippines 30 
days prior to use. 
18. Set forth in regard to the pallet, A, name, kind 
or type of materials used. B. The dimensions of the 
material. C. Arrangement of the materials one with the other.| 


D. How the materials were fastened one to the other. 


E. The name, kind or type of the materials used in the 
fastening and th. ir dimensions. F. Outside dimensions 
of the pallet. G. Weight of the pallet. H. Permanent devices 


if any used to lift the pallet. 
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| 
| 
lifted by forklifts at Dole Philippines, Inc. It was loaded 


Answer 18: See 17, weight is unknown. The pallet was 


on the ship by using ship's derricks with bridles. Forklifts 
} 


were used in the ship holds to store palletized goods, 

X will go down to 30. 

Will you in lieu of a notice to p.cduce make 
available fe action at a mutually convenient time 
a prepalletized package of cartons of pineapple like that 
Shipped aboard the Chios which is the subject of the 
paaintiff's claim, 

Answer: Defendants will make available a palletiznod 
loan. However, defendants cannot guarantee that the load 
will be the same as shipped by Chios. Defendants ship 
at alternate times from the Philippines to the Newark pier. 
Defendants can only in accordance with shipments to that 
pier. Signed within, attorneys by Patrick L. Witt. 


Mr. Romero, 


CXYIPRIANO ROMER O, Called as a witness, 


been duly sworn, testified as follows: 
DIRECT EXAMINATIGN 
BY MR. KLONSKY: 
Q Mr. Romero, if you don't understand or can't 


hear us, let us know. 
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THE COURT: I would like to suggest, Mr. Klonsky, 


that you move the podium back beyond the counsel table 


for the defendants so that they can hear you and the witness | 


can throw his voice so the jurors can all hear him. Please 
Stand back beyond Mr. Reid. 
You are also blocking Mr. Reid's view of 
ts it Mr. Cipriano or Mr. Romero? 
Cipriano. My last name is Romero. 


Your last name is Romero? 


» IT will call you Mr. Romero. 


Q f you don't hear us or don't understand 
question, please st us know, all right? 
Yes. 
Mr. Romero, are you here pursuant to a subpoena 
that had been served on you? 
A Yes. 
Q What do you do tor a living? 
A Work as a longshoreman. 
Q You are a longshoreman? 
A Right. 
How long have you been a 1! mgshoreman? 


14 years. 
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Where are you now employed? 
By Maher Stevedore. 
M-a-h-e-r? 
A Yes, Maher, 
Q How long have you been employed by Maher 
Stevedoring? 
A About 14 years. 
Q The same company all the time? 
A Yes. 
Q What is the nature of your work with the gang 
of stevedores? 


A I used to work on the Victriano. 


Q No, I asked you what is the kind of work you 


do as a longshoreman? 
A Down in the hold, 
Q you are a hold man? 
A hold man, yes. 
There is also a deck man and there are also 
is that right? 
Dock men,yes. 


On September 1, 1968, how many men were in your 


ave 


With the hatch boss? 
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How many were down in the hold? 

Down in the hold is 12 men. 

12 men? 

» I think. In 1968 I don't remember. 

you are not sure, are you? 

No, I am not very sure, 

On the main deck was there a signal man? 

Yes. 

Was there a winch man? 

Yes. 

Was there a hatch boss? 

A hatch boss, 

On the dock -- 

Four mens -- 

Four men on the main deck? 

Up on deck. One hatch boss and 12 men down in the 
hold. And four men on the dock. Four men on dock, four 
on the dock and a hatch boss and 12 men down in the hatch. 
I think it is 2l, 


Q Were you always working at Port Newark when 


you worked for 14 years? 


A Right. 


Q Do you remember working aboard a ship called the 
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SS Chios on September 1, 1968, when Mr. Fernandez wa: 
A Right. 


Q What time did you go to work that day, do ye 


8 o'clock in the morning. 


Was this the first day for your gang aboard the 


It is not my gang. 
THE COURT: Mr. Klonsky, the reporter is having 
great difficulty because you speak so rapidly./lease try 
to slow down so he can get the question. 
MR. KLONSKY: Please read back the last question. 
(Read) 
Q This is not a regular gang? 
A No, yes, it is a regular gang,it's a company gang. 
My gang on that day didn't work. 
Q So you shaped up for this gang? 


A Yes. 


Q But did you work at Port Newark with your regular 


gang, too? 
A Right. 
Q In the course of your work at Port Newark did you 


ever before discharge pineapple? 


you 


did? 
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What I want to know is on this day was this 


‘Y you came aboard this ship to do the work 


voyage? 


I don't understand. 


Had you been on thi- Ship the day before the 


member that. 
remember ? 


No, i don emember the day before. 


Was Mr. Fernandez a member of your gang, regular- 


res, he used to be regular on my ganec 


When it had worked? 


But he also came to this make-up gang just like 


That's right, 

What was his work on September 1, 1968? 
i3 WOrk was on 16, 

Was he also a hold man? 

Yes, a hold man, 

Was he a hold man, too? 

He is a hold man too, yes. 


What does a hold man do? 


Four men hook it up the drafts, When we start 


46a 


e oh Romero-direct 
break half the square, clean them up, it is down 
lower hold, 
Q I am not asking you what happened that day. 
am only asking you what a hold man does. 
A Hook it up, 
Q They hook up? 
A Yes, just to hook up. 
They hook up what? 
The pineapple. The drafts. 
How do they do that? 
When they put them in the square. 


Let me ask you this: When you came to work 


Right. 

-- what hold did you go to? 
Number 3, 

Number 3? 


Number 3 hatch aft. 


Who opened up the hatch, if you know? 


We opened it up. 
You opened up the hatch? 
A Yes, the guys, all the gang of guys. 
Q Then you went down, Where did you work first, 


do you remember, which level? 
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We started on the lower hold, 

You started in the lower hold? 

Right. 

When you went to work and saw the lower hold, 
what was down there, what did you see there? 

Pineapple. 

Did you see anything else besides Pineapple? 

No. 

Could you tell us before you started what that 
Cargo looked like in the number 3 lower hold? 

I explain to you, come in pallets,in Packages. 

These were not stevedore's pallets, were they? 

No. 

MR. BRADY: Objection, your Honor, that is a 
leading question at this Stage. 

MR. KLONSKy: I do hope I can ask some leading 


questions. 


THE COURT: In view of the difficulty with this 


question. The witness apparently doesn't speak English very 
well. Proceed, 
MR, KLONSKY: Thank you, your Honor. 
Q Mr. Romero, when you first looked at this cargo, 
was it all over the deck or was it in certain parts of the 


hold? 
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Right. 

Where was it? 

It was down in the lower hold. 

Where did it extend, did it go into the wings? 

Yes. 

Was it in the square of the hatch, too? 

No, half of the square -- 

When you started that mor ning? 

We started in the square. 

Was half of it open? 

Yes, the hatch was open. 

THE COURT: Mr. Klonsky, give 1 witness a chance 
to answer, please, 

MR. KLONSKY: I don't think he understood my 
question. 

THE COURT: Try not to interrupt him when he 
is answering. 


Q When you first started to work that morning, 


before you took out your first draft, before, what did it 


look like down there? 


A It looked even in the Square, you know, two pallets | 


high, right. We take the Square-- 


Q Tell me what you saw, not what you did. 


the pineapple in the Square of the hatch? 
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The entire square? 

The whole Square, the whole hatch, 

What about the wings? 

Right 

im the wings, too? 

The wings, everything in the whole hatch down thane. 
[t was what you call Palletized? 

Pailetized, yes, They come in Palletized, 

What is a pallet? 


The pallets, fr don't know. 


Could you describe a pallet to us? 


The pallets is about 48 inches wide, by four 


long. 

Q How high to each pallet ? 

A It's about I'd Say, about eight packages. 

Q Eight packagas? 

A 

Q How high would eight packages be on top of this 
pallet? 

A I would say about five feet. 

Q Now, how is the Cargo taken out of the wings and 

brought into the Square of the hatch? 


A With a machine. 
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You say a machine, what kind of machine? 
Hi-Lo. 
The Hi-Lo has forks that go up and down? 
Right. 
It fits its blades into the pallet? 
A Right. 
Q The pallet itself is two layers of wood with 
a separation so that you can put the blades in between them, 
right? 
A Right. 
Q Right on top of that is the cargo? 
Is the cargo. 


So the machine or the Hi-Lo would go into the 


take the cargo and bring it into the square? 


Into the square, 

Where it would be under the plumb line of the 
down movement ? 

Right. 

You would hook it up and it would go out? 

Right. 

Tell me what you used to hook it up with? 

We call them bridles. 

Bridles? 


Bridles, yes. 
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~ould you describe them for us? Descr ibe 
he gridles, 


It's like an angle iron, you know. 


GO ahead, 


and then comes this and they go 


sath the Pailet. 


‘6 two angle irons or one? 


There would be a Cargo hook? 
One for each side, 
would be-- 
Right. 
Something that goes to the angle iron -- 
THE COURT: Let the witness tell us. Give 
chance to tell us. 
GO on, 
A They take the drafts under the wing. 
Q We are still talking about how we do it. 
is a cargo hook, isn't there? 
A Yes, 
Q The cargo hook, the hook? 
The bridle. 


What is that hook attached to? 


They attach them under the pallet, 


44 


him a 


There 
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Q The hook isn't put under the pallet, Something 
is put under the nallet? 
A The bridles, 
Q The bridle? 
A Yes, the bridle. We call them bridle. 
don't call them hooks. 
Q Does this angle iron fit into the 
draft that is going to be discharged? 
A Right 7 
Q It is like a right angle, isn't it? 
A Yes, it is an angle. 
Q Who owns these bridles, do you know? Who owns 
the bridle? 
A Maher,the stevedore company. 
Q How many do you take out at one time? 
A Take one at a time. 
Q After the Hi-Lo has brought the cargo to the 
Square of the hatch to be discharged? 
A Right. 
Q Your job was hooking up? 
A No. My job is to clean the damage out of the cargo, 


the damage, out of the top of the cargo. They come sometimes 


a few pieces of damage or a lot of damace. My job is that 


I clean them up the damage out of the top. 


5a 


Rome r o-direct 


dunnage is loose eces of wood? 


Right. [ throw them on the square and I put 


m the Side, 


BRADY : Ibjection. 


YES, just a moment, I didn't get your 


BRADY nave an opjyection, your Honor. 


? 


leading question at 


this stage, your 


SKY f asked him what dunnage was, 


COURT: Ask the witness and then give him 


a Chance to answer, M, 


Klonsky and then if it appears 


he doesn't understand, then ask him again, but 


you are not 


giving the witness a chance to answer any question. We 


don't know whether he knows or not 


dunnage? 


Dunn. 


are pieces of wood, 


What do they use it for? 


A They use them sometimes to put a level of the carga, 
you know, when they put one palletized on top of the other 


Q It separates the drafts? 


Yes, to level it up. So the top of the draft 


HitThtERN tal 


5 4 a 


eoh Romero-direct 
will be level. 
Q Oa that day what was Mr. Fernandez's joi 
the hold? 
A To hook it up. 
Q He was a hooker up? 
Yes, the one that hooks it up. 
Is he the one who took the angle irons in? 
Yes, one angle iron and the other guys thev 
put the other one. 
Q He had a partner in hooking up? 
A Yes. 
Q Do you know his partner's name? 
A The man's name, no, I don't know. 
Q At about 12:30 did an accident happen that day? 
Right, 
Did you see it? 
Yes. 
Q Tell us in your own words what happened. 
A Well, I stay right on top of the other half 
of the square ‘cause the pineapple come out all on our 
port. They go some place else. I stay on top in the square 


fore end of the ship because I have got to stay on top 


P . . ‘ | 
of the other cargo to see if .nere is some pieces of dunnage 


on top, I take them off, I clean them off before the machine 
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to the square. 
f asked you did you see the accident happen, 
asked you to say what you Saw. 
sorry. 
ahead and tell us what you saw. 
ering one pallet under the wing, 
1 little bit e you Know, started taking 
nhé wing of the Pineapple. They put 
right in the Square, not in the middle of the 
square, on the side of the Square,on the in-shore Side. 
pallet on the floor, 
‘nen this man, the winch come down -- 
‘ou méan the hook came down with the bridle? 


lhe took come down With the bridles and this man 


they hook it up. This man hooks it up and the machine they 


go back to get the other pallet, right. This is the top 
pallet, they take them off, 
go back for the second pallet and these guys 

they hook it Up. AS soon as they hook it up they brace 
it up to take them outside. 

QO It was raised from the blades? 

A Right. The pallet breaks right in the middle, 

Did you see this? 


Right, -I see it, 
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What happened when it broke? 


When they broke, they break it right in the ; iddl« 


and the packages they split right out. The guy the, 


in-shore between the machine and the pallet. 
Q Mr. Romero, when the packages broke, what 
see happen with Mr. Fernandez? 
A I see Mr, Fernandez when the packages broke they 
fell, I see mr, Fernandez right on the floor already, 
Q Did you see it hit him? 
And bleeding. 
Did you see the packages hit Mr. Fernandez? 
Well, I see mr. Fernandez down on the floor. 
I see hin he is bleeding. When they break, when the Graft 
breaks, when they broke. 
Q You say right after it broke you saw him on 
the floor? 
A Right. 
Q Bleeding? 
Right. 
Bleeding from where? 
Bleeding from over here on the left. 
Indicating the left frontal Part of the head? 
Right. 


What did you do after that? 


a 
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Cross 


50 


jO0 Gown, I take my handkerchief out of my 


stop the blood. They call them right away-- 


call it. 
Ambulance, 


The ambulance and first aid man. The first aid 


away to stop the bleeding because I 


on his head over here because 
Shirt, all over the face and 
everything. He 


Deeding very bad. 


Was he talking to you? 


were his eyes open or closed? 
His eyes were closed. 


He was out? 


He was out complete. 


MR. KLONSKy: Your witness. 


CROSS-EXAMINAT IGN 


BY MR. RET 


Q Would you tell us what the inside of the square 


of the hatch was, the entire hatch? 


A The whole hatch? 
Q Yes. 


A 5° say about 60 feet long, more or less, I 


don't know, I aever measured the hatch, 


you know, the square, 
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more or less I would say about 30 oc 40 feet wide 
Square, just the square. 

Q I amtalking about the width from the Ship's side, 

one side of the ship to the other. 

A Well, over there we got about eight feet, eight, 
feet at the most where we started to take the pineapple 
from under the wings. 

Q I am talking about, the question I asked ya: 

the distance across the hatch from one side of the ship 
to the other. 

A All the way across. 

TI am not talking about the square now. 


A You are talking about inside the wings. I'd 


Say about ten feet where we started working over there 


because the ship goes this way. It is two piers of pineapple 
they are coming over there and they come on the full length, 
they come more wide. 

Q Maybe you don't understand me, sir. 

A I understand but maybe I don't know what I 
explained to you. You understand what I mean. 

Q This is the bottom of the hatch? 

A Right, right. 

This is the side of the ship? 


Right on the outside. 


Ya 
Romero-cross 
MR, KLONSKY: Ski: to skin. 
THE WITNESS: The Steel, 
On top you have what is called the Square of 
hatch, the opening? 
Right. 
Now, what is the length of the hatch. I am not 
about the se *, the length of it. 
i said ten ieet, I figure about ten feet. I 
don't know exactly, you know, about ten feet. 
it. KLONSKY: He is talking about the wing. 
THE WITNESS: [I said the wing, on the wing where 
we started to work is about ten feet. 
MR. KLONS KY: He wants to know from skin to skin. 
THE WITNESS: Skin to skin, I don't know. I never 
measured. I don't know. I can't Say that. 
(Defendant Chios Exhibit A marked for identifica- 


t ion.) 


MR. REID: If the Court pleases, may I exhibit 


this to the jury and point out to them the number 3 hatch. 
THE COURT: Yes, 
MR. KLONSKY: We can agree on the figures if 

you wish to, 
THE COURT: Are you offering that in evidence? 


MR. REID; It is in evidence, 
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THE COURT: We haven't received it yet. You 
simply marked it. is there any objection to that? 

MR. LARSEN: No objection. 

MR, <ENNY: No objection, your Honor. 

MR. KLONSKY: No objec’ion. 

THE COURT: It will he received in evidence, 
the diagram of the ship is received in evidence. 

(Defendant Chios Exhibit A received in evidence.) 

(Mr. Reid explained Defendant's Chios Exhibit A 
to the jury.) 

THE COURT: What are the dimensions of the hold 
aS agreed upon? 


MR. REID: I will see if I can read that. I 


need a magnifying glass. 


MR. KLONSKY: Can this be held in abeyance until 


the recess? 


MR. REID: We will find that out, your Honor. 

THE COURT: All right. 

MR. REID: It seems that when they Xeroxed this, 
they Xeroxed part of it upside down. We will have to trans late 


the numbers right side up. 


Q Let‘s go back to an illustration. Say this is the 
square of the hatch where they take the cargo up and down, 


A Right. 
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This is the, the green sheet of paper is the 
top line of the hatch itself, the full dimensions of the 


hatch. Say this is the forward part of the hatch and this 


Ovér here on the left-hand Side is the port side 


and over here is the Starboard side, the right-hand side. 


Starboard side is fo, the water. The starboard 


Which was the offshore side? 
Offshore is on the side af the water. 
fshore,. 
Was that the port or starboard side? 
On the starboard side. This is Called offshore 
inshore, that is up against the pier. 

Q The starboard side was the offshore sida? 

A Right. 

Q Let's turn this around this way so that we 
can Say that the inshore or the dock Side is over here 
to my left. 

A Right. 

Q Where were the pallets Stowed when you went 
aboard at 8 o'clock? 


A We started right in the square, 
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All in the square? 
All in the square. 
How high were they stored at that point? 
A In the square, I don't remember very Sure, but 
I think it was two high. ‘two Palletized high. 
Q How many cartons of pineapple were the 
a pallet? 
A I said about six or eight. 
MR. BRADY: Object to that, your Honor. 
guess, 
THE COURT: -Fbardon me, 
MR, BRADY: If it is a guess I will object. 
Your best recollection. 
Pardon me. 
THE COURT: Do you remember precisely how many 
there were to a pallet? 
THE WITNESS: I never counted. we work over 


there, we never count how many, but more or less this 


the way I guess about six or eight. 


THE COURT: Is it aqguess or do you remember, is 
that your best recollection? 

THE WITNESS: I remember eight high packages. 
Eight packages high. 


Q Were there also pallets stowed around in the 
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wings opposite the square of the hatch? 
taght. 


How high were they stowed up, how many tiers? 


In the wings it is three high, 


When you went to work at 8 o'clock, did you take 


the pallets out from the Square of the hatch first? 


Right. 
And then after that was accomplished you put-- 
The machine in the hold. 

The Hi-Lo machine? 

The Hi-Lo machine in the hold. 

That took you to the wings from the Square? 


The 


he inshore side we started, 


Q Which side did you start to work on after you 
had discharged those from the square? 


A On the inshore side, 


Now there were three tiers high? 


| 
A Yes, it is two regular pallets about eight high and 


they got about four packages on the top pallet because 


they go inside and they can a little, about a couple of 


boxes higher. This is the way they stow, they load them 


ver there where the Pineapple come from. 


Q Now, at the time of this accident how many pallets 


had been moved out into the Square of the hatch? 
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One at a time. 
One? 
Yes. 
Q And was this the one which 
of the accident? 
Right. It is the one that broke when they started 
to go up. They broke it in half. 
Q Where was the Hi-Lo at that time? 
A He goes for the second one on the back, right 
behind the pallet. 
Q How far was the Hi-Lo away from the pallet 
which broke at the time of the accident? 
About six feet. 
Q Was the inshore s ide the first side that you 


Started to discharge after . wu had taken them out of the 


square? 
A Right. 
Q How far had you gone into the wings to take it out? 
A I mentioned it before. I figure, I don't know 


very Sure, I can't say that. I don't know very sure, I 


mentioned it before, but they don't want me to guess, I 


can't guess. I said about ten feet for the Square to the 


coaming into the wall of the ship. 


MR. KLONSKY: That is the wing. 
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THE WITNESS: In the wing. 
blade of the Hi-Lo, is that about four feet? 
about four feet high. 
he Hi-Lo is about six feet ? 
No, not even. It's almost about five feet fr 


is palletized is four feet and three feet was 


shine, the Hi goes into the three feet, you know, 


to the paliet, 
you take the entire length of this Hi-Lo? 


four feet. Four feet long for three wide, 


talking about the blade itself, 

The blade is about four feet. 

Now, from the point where the Slade is attached 
to the machine, what is the length of the machine itself 
where the man sits to Operate it? 

The operator. 

that about six feet? 

About six feet, yes. 

Q So the entire length from the blade to the end 
of the Hi-Lo is about ten feet? 

A Yes, about ten feet. 

Q When the Hi-Lo Operator was taking the drafts 


out or the pallets out, his Machine some of the time was 
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in the square of the hatch, wasn't it, before he even started 
to take them out? 
A Right, the machine when we cleaned the Square, 
put the machine down below in the hold. 
Q This particular pallet which broke, you say that 
that had been stowed about six feet from the square of 


the hatch? 


I figure about six feet from the square of the 


So when the Hi-Lo picked it up that was about 
four feet of the Hi-Lo extending in the square of the hatch? 
h Right. 
Q So the Hi-Lo had to back out to get into the 
square of the hatch? 
A When he gets the mllet, he don't have much room 
yet because they have the other pallets in the back. When 


he gets the pallet he turns around a little bit, just turns 


around and he puts it right on the edge of the square, you 


know, on one side. He can't come out because the square 

is a little higher than the floor of the ship under the 

wings. It is about one feet high. The machine can come right 
out to the middle of the square. They put them right 

on the edge of the square, between the square and the coaming. 


I'm sorry, I can't pronounce. 


Romero-cross 

This pallet which broke? 

Right. 

Where was that placed on the deck by the Hi-Lo 

waS picked up? In other words, where was it 

reference to the square of the wing? 
Hout three feet out of the square, 
when they broke. 
ft am asking you is, if we look at 

our illustration here again, say this is the inshore side. 

Right. 

was this pallet placed by the Hi-Lo for 

taken out before they hooked it up? 

How far is it for where, for the Square, in the 
Square? 

Q Where did he put it down? 

MR. KLONSKy: May I make an application, your 
Honor? 

TH: COURT: Yes. 

MR. KLONSKY: We have an official court interpreter 


but he is with Judge Griesa and he Says he will be here 


very shortly. I think we would all benefit by having 


an interpreter so can we await his arrival. He said about 


15 minutes ago it would be about half an hour he would be 


available, 
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THE COURT: Another half hour? 

MR. KLONSKY: We can go vheck this. 

THE COURT: Let him go check ...d we will proceed 
in the meantime, Try to listen very carefully to the question 
before you answer and stop and think a minute as to what 
his being asked before you answer. 

Is there a question now? 

MR. REID: Mr. Reporter, can you read the questiol 
to the witness? 

(Read) 

He asked me before. 

THE COURT: Put another question. 


The Hi-Lo went into the inboard side of the 


Right. 


It picked up the draft with the fork? 

Right. 

Backed ot and it put the pallet down on the 
A On the floor, yes. 


Q Where was it with reference to the square of 


the hatch where they put it down on the deck? 


A I don't understand that question. 


Q Say that the green paper here is the wing. 


Right. 
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hhite paper is the Square of the hatch? 
far it in the wing the draft? 


With reference to the wing and the square of 


the hatch. 


they put it down? 
Where did the Hi-Lo put it down? 


right on the inshore in the square, 


inshore side: 

Right. 

Was the square of the hatch partly up above? 
ves, they come right Straight with the coaming. 


You understand me? 


Q From that point it is hooked up with the bridel? 


Right. 

You speak of a bridle as being an angle iron? 
Aluminum, 

Aluminum? 

Aluminum angle. 


Q Could you describe that, is it in the shape of 


an L or what? 


A Yes, it is like L, you know, with two pieces on 


the side, you know close in. It looks like an L. 
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Is this aluminum solid? 

Right. 

Is it a rod? 

No, I don't think so, 

MR. KLONSKY: He said solid, 

THE WITNESS: Solid aluminun. 

But is it shaped like a rod, round? 

No, no, it is not round. It is flat 

Where is that placed with reference to the 

Where the draft was of the pallet. 

Where is it placed with reference to the 
when you are hooking up? 


Hooking up on the small side, they hook it up 


on the small side because they can't hook on the right side 


where they are supposed to nook it up. They hook it 
up on the small side, you know, on the small end. 
Q To get back to an illustration -- 

This ss all right to show me. That is the pallet. 
This is the pallet. Where does that angle go? 
This way, on this side. On the small side, 
Does it go underneath? 
No, this way. Like you have the hand over there. 
I am going to ask you to show us. 


Right, okay, I show you. 
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rou can do it better than me trying to point 


This is the pallet. There is the Shape of the 
pallet. 
Q Yes, 


Now, this is the loag and this is the width, 


lO, [I said about three feet width, 
s 


‘Ou said four by forty. 
All right. The right way to hook the pallet is 
this way, but sometimes you can't hook it up the right 
luy because you ¢on't have no room down tia. 2 to hook it up, 
the way they put the machine, the machine they take them 
off and they put chem in the square. They have chocks, 
two pieces of chocks, two pieces of wooden, you know, 
4 by 4's ora Platform. 
Now, the machine they put them on top of the 
chocks. They hook it up this way. 
THE COURT: Are there witnesses in the courtroom? 
Please go in the witness room. 
Q You have got your hands up on the side now. 
A Not this way. This is the right way to hook up 
the pallet, They hook it up this way. 
Q How do they hook it up this wy? 


MR. LARSEN: I didn't get that answer. 1 would 
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like to have it read back, if your Honor please. 

THE COURT: Read the previous question and 
answer, 

(Read) 


Just show us what they use to aook. 


I mentioned :o you before. 


The angle irons? 
Yes, wii» the bridles. We call them bridles. 
How does the angle iron fit on each side? 
They fit underneath. This is the way I told you, 
Underneath? 
Underneath the pallet. 
Q Does it go all theway underneath it? 
A No. Way "rde~neath, I can't say go underneath. 
It is six inches sver here and six inches over here 
(indicating) this bridle. Six inches deep, 
Q In other words, it comes down straight and then 
at angles? 
A It goes underneath, 
Q Do you have two on each side? 
A Right. One on each side. 
One on each side? 
One on each side. 


How big is that platform that underneath 


a= 
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How wide is it? 


About six feet. 


Six feet wide? 


Wide. 


ach one? 


nRignt. 


Ana then you have a wire that goes up to the 


Cargo hook? 


Raght. 


They both join, go up and join? 


It jOins on the hook with the winch. 


Is there a spreader bar in there? 
A spreader bar, yes. 

At the top? 

On the wires. 

THe COURT: Was there any what? 


MR. REID: Spreader bar. It keeps 


THE WITNESS: That's right, that's 


It was Mr. Fernandez's jab to put 
Right, right. 
MR. KLONSKY: Angle iron. 


The angle iron. 


the wires apart. 
right. 


the angle h »oks? 
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angle iron. 
there any tail line on the pallet? 
KLONSKY: You mean tag line. 

Q line. 

A line on the pallet,no. Tag line, wait 
a minute, just a minute, What do you mean tag line, what's 
that? 

Q That you hold on to. 

A No. 

Q So when it was picked up by the cargo winches 
from here, it would swing out in the s.uare of the hatch 
and then go up (indicating). 

A Yes, that's right. 


Q Now, these packages, these cartons of pineapple 


on the pallets, were there any wire strapping or ropes 


around the cartons and the pallet? 
A Mo. 
MR. REID: No further questions. 
CROSS EXAMINATION 
BY MR. KENNY: 
Mr. Romero -- 
Yes, 
-- when this pallet broke-- 


Right 
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how high was it off the deck? 
Off the bottom of the ship? 
Right. 
I'd say about ten feet, eight, ten feet 
Eight to ten feet high? 
Right. 
What was lifting it off the deck? 
The bridles, 

Q Now, this method that you dezcribed to remove 
these pallets from the number 3 Lower hold, was that the 
same method that was used all day on September 1, Iti’ 

The same, 
The same method? 
Right. 

Q Was that the same method used to discharge pallets 
of pineapples in all your experience at Port Newark? 

A Right. 


Q Mr. Reid asked you a question about a cag line. 


Right. | 
| 


Did these mllets ever com equipped with tag lines?| 
No. 


So it was normal? 


Normal, yes. 


That there wouldn't be any tag line, right? 
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No. 
It was normal? 
Normal, yes. 
No tag line? 
A No tag line on it. 
Q During the course of discharging this vessel 
on September 1, 1968, from the number 3 lower hold, did 


any other pallets break? 


A Sometimes break some pallets. 


On September lst? 


On September Ist, no, they break that pallet at 


12:30? 
Yes. 
No other pallets broke before 12:30? 
No. 
This method of discharge was the usual way? 
A Right. 
Q You saw that pallet eight or ten feet above 
the deck before it broke, is that right? 
A Right. 
Q So you saw that pallet for at least eight feet 
when that wood held, right? 


A Right. 
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pallet broke without warning, didn't it? 
morning? 
out warning. 
#3 soon as they go about ten feet high, 
they split it in the middle. 
There was no Warning to the longshoremen that 
that was going to break, was there? 
No, we don't think it broke that pallet. 
MR. KENNY: Fine. No further questions. 
CRO6S -EXAMINA™ TON 
BY MR, LARSEN: 

Q Mr. Romero, had you been working in the area 
where the broken pallet had been stowed just before the 
accident? 

A Yes. 

Q Had you removed any dunnage from around that 
particular pallet? 

a Right, before they move the pallets. 


Q Did you have an opportunity at that time to 


look at that unit before it was taken by the Hi-Lo? 


A No, ¥ don't have no opportunity. 
Q You did remove some dunnage from around there? 
That is my job. 


That was your job to take the dunnage boards out 
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that were placed between the various palletized units, 
is that right? 

A Right. 

Q Did the stow of this cargo appear to be level] 
or trim? 

A It's my job to some box, you know the we ight 
of the ship, when they come in on the water, some pallets, 
you know, some cases are out of the pallet. It 
I see a case before they take them off, they touch, I see 
the case, I put themm place into the position where they 
are supposed to be. That is my job. 

Q You put them back in the unit, is that right? 

A Right. 

Q Did you do it with respect to this unit that 
broke that afternoon at 12:30? 


A I don't know. 


Q Did you walk on top of these units to remove 


the dunnage boards? 

A No, not on the space where they started to take 
them off underneath the wing. I look before, but I don't 
see no dunnage over there. 


Q Did the stow of the cartons appear to be fairly 
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Who drove the Hi-Lo that took this palletized 
the wing over to the Square of the hatch? 
I don't remember. 
Was he a member -- 
its a driver, but I don't remember who he is, 


Ww 


WaS he a member of the gang that you were working 


I thank so, 
in the hold were there all Maher people? 
Hey? 
in the hold where you were working, was it 
aher stevedoring people down there? 
Yes, 
Did you see anybody from the crew or officers 
ship? 
Yo. 
Did Maher have a Safety man at Port Newark? 


A Right. 


Q Did he go down into that hold while were working 


there on September 1, 1968? 
A I think he did. He goes before we start dis- 
charging. 


Q Did you see him, did you physically see him in the 
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When-- 
Did you see him with your eyes? 

4 When he goes +2. take the patient out, Joe 
Fernandez, when we take him out, when the pallet went to 
the pier. 

Q That's about 12:30 or so? 

Right. 
Q What time did you go into the hold that morning? 


A 8 o'clock. 


Q Did you see the safety man from 8 o'clock up to 


the time of the accident? 
A No. 
MR. LARSEN: I have one or two questions, your 
Honor. I would like to use that book that Mr. Reid used 
before, 


BY MR. IARSEN: 
Q With respect to the pallet itself, Mr. Romero, 


is one side longer than tie other? 
A Right. The pallet is not a square. 
Q It is not square? 
It is not a square. 
Again going back -- 


Wait a minute, that's the shape of this 


it was. 


It is wider than it is long? 
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It is longer than wide. 
Usually the aluminum angles, what side of the 
they placed under? 
'hey are supposed to go on this Side, 
limension? 
The long dimension. 
The unit that was lifted up just before the 


angles under the long sides or the short 


On the short side. 
is that the usual way it is done? 

Sometimes they hook it up when they let the 
pallet, they put that pallet in the square, They put 
the pallet, if they have got no room for the machine, 
they bring the pallet this way. 

THE COURT: I can't hear you, 


Talk to the jury, please. 


They bring the pallet in to the Square, 


THE COURT: The question is whether that is usual, 


Listen to the question. 
MR. LARSEN: I will rephrase the question, 


MR. KENNY: Is the question withdrawn, the 


previous question? 


MR. LARSEN: I will rephrase the question because 
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of the confusion we have had here. 
BY MR. LAISEN: 
Q Usc:ally the angles are put on the lona sides 
On the long sides,yes. 
Q On this occasion they were put on the short sides 
because you were cramped for space? 
A Right. 
MR. LARSEN: Thank you very much. 
urther questions. 
THE COURT: Mr. Brady, do you have any questions? 
CROSS EXAMINATION 
BY ‘AR. BRADY: 
Q Mr. Romero, I understand you have 
shoreman since 1961, is that correct? 


A Right. 


Q The date of this accident was 1968, is that correct? 


A Right. 
Q You didn't take any particular notice of the 
measurements of the various forklifts or hatch? 
No. 
Or e size of the cartons? 
No, 


You didn't really take any measurements at all, 


did you, sir? 
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just regular longshoremen. Working men. 


whatever measurements you have given here 


roday are more or less a guess, aren't they? 


Well, more or less. I can't say that two 
amenions because the dimensions -- 


on the pallets I can 


ou know, what I said just 


now to this, I said the 
know is our teet long, three feet wide. 


fer measured any of those pallets, did you? 


fou can see it by eye. 


just asked you if you measured them. 


Ail right. 


Don't pallets come in different sizes, sir? 


A Sometimes they used to come pallets in different 


sizes, square pallets. 
Q Prior to the date of this accident, 


had you done 


this particular job before that time? 


Right. 


liad you unloaded pineapples before that time, sir? 


No, 


Had you unloaded prepalletized loads before that 


Yes. We unload a lot of pineapples. 


Q Before the day of the accident had you made 


unloadings? 
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I don't remember the day before the accid 
0 I am not asking the day before, but did you 
this job, sir? 
A Yes, I know it. Just our regular job, the long- 
shoremens,. 
Q In your 14 years as a longshoreman-- 
Now it is 14 years no. 
Q 1968 Iguess it would be about seven ye: 
is that correct? 
Seven years. 
In those seven years -- 
Five years, 
In those five years-- 


A After the five years I am working on the string- 


piece. I work nine years, nine r ten years outside with 


the gang. 

QO Let me just ask you the time you wa ked before 
this accident. 

A I work at that time in the hold. 

Q You had done this job before the day of this 
accident, isn't that correct? 

A Right. 

Q Do you unflerstand what I said. you had done 


this particular unloading job? 
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that manner some time before, isn't that right? 


prepalletized loads of pine- 


the day of this accident, isn't 


your gang, t ey had done 
this job bet 2 1a is accident also, hadn't they, 


on different ships? 


loads are always the Same, were they not? 
Right. 
Q Now, you know, sir, that it was your job to 
remove dunnage, is that correct? 
Raght. What do you mean the job? 
Your job on that ship that day. 
ght. 
Was to remove dunnaqge. 
Yes,yes, that's right. 
Is that p.seces of wood that are stuck in 
at various parts? 


A Right, if I see a piece of wood, this is the 


way I stay on top of the other half of the hatch in the squarga. 
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So at the time-- 
This is the way I look at it. 
pieces of wood, it stays on top, 
they remove the pallets. 

Q I understand that you started in the square 
the ship and you worked your way towards the wings, 
the way the job was done? 

Rigm after they cleared up the square. 

Q I understand this accident happened about 
is that right? 

A Right. 

Q So you had been working several hours in this way? 

A Right. We worked right through to the hour, 
to our Lunch, 

Q At some tine during that morning you had to 
bring down a Hi-Lo, is that correct, a forklift? 

A After we cleaned the square. 

Q Then the forklift has to work in a small spéece, 
is that right? 

A Right. 

Q Isn't it generally the purpose to put these 
drafts in the center of the square? 


A Well, when they have the room to remove the 


! 
machine in the wings, then they bring it to the square, right 
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that 


room? 


he pallets onto the 


ana 


it is just a 


catch tae pallet 


the square and the coaming. 


middle of the Square, 
metimes they don't have 
when we started to bring t 
hei e start inder the coaming, 
ery small room to turn the machine 
yV bring it m the edge of 
I COUR The coamina, 
{TN} he coaming 


natect 


JOD? 


‘> 


Q 


You also said earlier 


right way, you 
Right. 
Did they do 


No, I don't 


put 


that 


do it. 


chocks 


that when it can't 


On 


are you saying? 


the edge of the 


underneath? 


that morning, sir? 


They do it. 


I understand you didn't do it. 


Right. 


It was not ya 


but the hook up men, did they do thet? 


Right. 


They couldn't do it in 


In the right way. 


the 


riqd 


Because there was no Space? 


THE COURT: 


Mc, 


Brady, 


tne witness as he is talking. 


@ 


you 


are 


hit Vv, is that 


interrupting 


be hooked 


r 


right.2 
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Because they don't have no room. 


THE COURT: Just a moment. The reporter can't get 
this cxamination because you are interrupting the witness 
when he is talking and he is talking wher you ar. talking. 

MR. BRADY: Excuse me, your Honor. 

THE COURT: Please don't talk when the lawyer is 
talking and please don't interrupt the witness. 


THE WITNESS: I'm sorry. 


MR. BRADY: Thank you. 


THE WITNESS: You talk or I talk? 


THE COURT: Put a question to the witness. 
Q Now, this particular palletized load, it had 
already been lifted up by a forklift and brought to the 
side of the hatch, is that correct? 
A On the square, 
Q On the square, thank you. And nothing happened 
when it was picked up by the forklift, is that correct, sir? 
A No, I don't see it. Nothing. 
Q You know that this load init ially was loaded 
by forklift also, isn't that right? 
MR. KLONSKY: [ object to that. How would he know 


how it was loaded in the Philippines. 


THE COURT: Objection sustained. 


MR. BRADY: I believe that was read into evi 
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KILONS KY: Not that he knows, 


THE COURT: He read the answers to the interroga- 
tories not written by this witness. 
- Romero, in any event the man who picks up 
in the hold for the first time with the forklift, 
io that the right way, doesn’t he, sir? 


de no have no room to catch it the the right way. 


But he still has to do his job correctly, doesn't 


Cc 


ometimes they do and sometimes they can't do. 

Sometimes they can't do the job correctly? 

That is it. They can't do because they have no 
room, 

Q It he has no room, he can't do his job right, 

is that right 

{ can't answer that question. If he don't have 
no room, I mentioned to you, if they don't have no room, 
they can't put -- 

MR. KLONSKY: Your Honor, may I object, 

THE COURT: Just a moment, the witness is answering 
the question, If they don't have any room what? 


THE WITNESS : They don't have no room to put 
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the draft in the position to hook it up. you unas 


what I am talking about. 
THE COURT: What is your objection? 


MR. KLONSKY: The question has not specified that 


this is the draft we are concerned with. They are talking 


generally at a different tim. 

THE COURT: I believe the question did indicate 
this particular draft. Read the question, please, Mr, 
Reporter, 

(Read) 

THE COURT: Apparenly it didn't unless it was 
earlier than that. 

Q On this particular load, sir -- 

MR. KLONSKY: If your Honor please, will he 
please tell what this particular load is he is talking about. 
The one involved in the accident. 

Q The load involving the accident. 


MR, KLONSKY: The draft involving the accident. 


MR. BRADY: All right, Mr. Klonsky, I will ask 


it that way. 
Q On the particular draft involving this accident, 
was there very little room, sir? 


A Yes, 


Q So then the forklift man he didn't have much room 
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that right? 


has to do his job the right way, doesn't he 7 


KL.ONS KY : Object to that, your Honor, 
an't answer that. 
KLONSKY: When I object wait. 
COURT: Yes, Sustained. 
Mw, An addition to the forklift man and did you 
actually see this particular draft move on the fork by 


the forklift operator, did you actually see that being 


Right. 

THE COURT: The draft? 

MR. BRADY: Yes, your Honor. 

THE WITNESS: yes, 

That was laid down on the Side, isn't that correct 2| 

MR. KENNY: That is a very indefinite quest ion, 
your Honor. f£ think he has testified it was laid down in the 
Square of the hatch, not on the Side. 

THE COURT: He can ask him now on « ross-examination, 
Proceed 

Q Sir, didn't you testify earlier that when this 

particular draft was laid down it was laid down near the 


edge of the opening? 
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Right because the machine they can't bring it 


right to the middle of the square. 


Q They couldn't bring it to the middle of the square? 
: j 


A Right. 


Q So it had to be lifted up at some kind of angle, 


isn't that correct? 

A No, not on the angle. They bring them down in the 
Square on the edge, on the sides of the square. It is more 
out, there is nothing underneath the coaming. It is right 
yut of the coaming. 

Q In other words, this particular draft was not 
laid down in the center, it was laid down toward the edge? 

A On .ne offshore center. 

Q Thank you, 

MR. KLONSKY: Offshore center. 
MR. BRADY: He said offshore. 

Q Then you say that -- and then the load was put 
down on the graind, isn't that right? 

A Right. 

Q And nothing happened then, is that right? 

A No. 

Nobody put more weight on it? 
No. 


The weight stayed the same? 
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It stays the same. The Same pallet, 
7m it had to be chocked “Pp, you said, is that 


correct ? 


chocke 2 6 
they put the chocks, we call them a platform, 
In other words, when you can't do it the right 


Way, you have to chock it UP, 18n't that what you said 


@arlier, sir? 


No. I said they put the chocks on because without 


the chocks you can't put the bridles underneath the Pallet. 
You can't hook it up. 
Q Can you tell me who put the chocks on, sir? 
The guys they Stay down there to hook it up. 
Then they have to put the bridle on? 
Right, 
You said the bridle was this aluminum 
Angle, 
Angle iron? 
A Right. 


| Q That is done by the hookers, is that correct? 


| The hookers -- 
A What do you mean the hookers? 


Q Let me withdraw that ‘question because it igs 
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confusing. Can you tell me, sir, who puts the angle irons 
on the bridle? Who does that? 


A Mr. Fernandez and the other Fernandev, the other 


Q Then it has to be hooked up to something, is 
that right, sir? The bridle has to be hooked up to the 
line that comes down, doesn't it? 

A No, the line is already tooked up on the top by 
the winches. 

Q Don't they have to hook it up after they 
the bridle on? 

A They put the bridles on. They hook it up 
a shackle and they put a shackle on and then they 
it to the hold to take the cargo out. 

Q When they put the bridle on, is the load 
ground or on the ground? 

A It is on the ground and they have got the hook 
for the winches are higher than a man to hook it up. 

Q Now, these men that were putting the bridle on, 
they have to do it the right way, too, don't they? 


A Sure, 


Q If they don't do it the right way something 


might happen, is that right? 


MR. KLONSKY: Objection. 


a 
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That ’s right. 
COURT: Are you asking the witness for a 
meclusion, What is meant by the right way. Ask him what 


they put them on. We don't know what the right way is. 


witness how it is put on. 


bridle is put on, sir? 


lould you please tell the court 

I do it for ten years. 

I'm sorry, I didn't hear that. 

{do it for ten years. I do this job for ten 


years to put the bridles onto the hooks into the machine, 


the winch. We said a winch. You know, the equipment 


for the ship,the machine. 
Q Would you kindly tell the Jury and this court 
how that isdone, sir? 

MR. KLONSKY: I object. I don't know what he 
means by that. If he is referring to thisspecific stow 
with this specific discharge, he shouldtell i= to this 
witness, 

THE COURT: Ask him if he recalls how it was done 
with respect to the Pallet which broke, 


How was the bridle put on, is that what you are 
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aSking him? 
MR. BRADY: Yes, your Honor. 
THE COURT: Tell us how that was put on. 
Q Let me ask him first if he saw it put on. Did you 
see the bridle put on this particular load, 
A On the draft. 
Q On the draft that broke. 
Right, I see when they hook it up. 


What were you doing when you saw this being hooked 


When they go up about ten feet high the pallet 
breaks in half and -- 
THE COURT: The question was what were you doing. 
THE WITNESS: I am looking on top of the other 
cargo, the cargo that don't come ait. I stay on top of the 
cargo to clean the dunnage is my job for that day. 
Q How far away were you from the place where this 


was happening? 


A I am on the other end into the hatch, the square, 


Q How many feet is that, sir? 

A I never measured, I don't know. You see, I can 
guess. You said before, I can't guess, I don't know how many 
feet. 


THE COURT: You can give us your best estimate 
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at this time, 
Say about 20 feet, not even 


Now that load, that is lifted by somebody who 


is controliinga ; P sn } sir? 


That is another man? 
That's 

He has to do that the right way, too, doesn't he? 
MR, KLONSKY: Objection. 

THE COURT: We don't know what the right way is. 


Piease don't ask the witness that again, Mr. 


him what way it is done. We don't know what the right 


way is. 

That has to be done by a winch man, isn't that 
right, sir? 

They do it, yes, that's right. 


Mr. Romero, I know this happened in 1968, is that 


Right, September Ist. 

When was the last time pefore tots 

somebody spoke to you about this accident? 
A I don't remember, 


Q You don't remember. Didn't somebody speak to you 


today about this accident? 
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Yes. 
Who spoke to you? 
The man, they told me, me and the other guy. 
Excuse me? 
A Me and the other witness-- 
Q Excuse me, I would like the witness to tell me. 
I don't want someone from counsel table. 
THE COURT: The reporter didn't get “he witness 
said. He used the word witness. That is ail that was said, 
A I mentioned the witness. 
THE COURT: Why don't you ask him directly if 


he spoke to the plaintiff's counsel so he can understand 


the question. He has difficulty with the language. Ask the 


question directly. 

Q Mr. Romero, if you don't understand my question-- 

A Yes, I understand, I just mentioned to you before 
who spoke to me before -- after the 1968, you know, to me 
all these things. Who spoke to me. 

Q Yes, sir, I asked you that. 

A Right. 

Q Would you please tell the jury who spoke to you? 

A Spoke to me the man that get hurt and the other 
witness and the lawyer They call us to come over here for 


witness. 
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you Sign a statement, sir, about what happened? 
a piece of paper abat what happened? 
gave a stetement to the lawyer. 


Klons 


-d at that statement yesterday 


remember when we 
ment. I daft remember the day or the month. 
don't remember looking at it even yesterday? 
KLONSKY: He said he doesn't remember when 
Signed ji when he qa\ 
BRADY: Will Mr. Klonsky produced it, please? 
KLONSKY: What do you need it for? 
BRADY: I asked you to produce it. 
KLONS KY ; es, I will anc I ask it be marked 
in evidence if you have any use for it, 
MI BRADY: May I read it first? 
THE COURT: The witness is here to testify, Mr. 


Klonsky, I don't know why it should he morked in evidence, 


He is entitled to see it. 


MR. BRADY: May I have a short recess, your Honor, 
to review it? 


THE COURT: No, you can read it now. 


Rg F B 
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MR. BRADY: May I have five minutes to read it 
your Honor? 
THE COURT: Yes. 
(Pause) \ 
Q Mr. Romero, when you say you saw this loading up, 
how many prepallitized loads were on this particular draft? 
Was it one or more than one, sir? 
A One. 
Q you are sure of that. 


THE COURT: The question is are you sure of that? 


A Yes. One draft go up. 


QO Did you ever tell unybody that one draft went 


up eight feet higher than the other two drafts? 


A No. 


Q Let me ask you to look at this, sir, and see if 


it refreshes your recollection. 


| 
‘ 


MR. BRADYs May I have a moment, please, your Honor'!: 


THE COURT: You want the witness to look at 


that and see if it refreshes his recollection? | 4% 


MR. BRADY: Yes, your Honor. Mr. Reid is reading 


it at this time. 


MR. KLONSKY: I think the first question to 


pose to this witness 


is whether he can read English, 


THY COURT: Ie that writton -- did you write thar 


lola 


Romero-cross 94 


THE WITNESS: No, 
MR. KLONSKY: The last sentence is in Spanish, 
bul the rest of it is in English, 
‘ { can‘t write English. 
Did you sign it, sir? 


Yes, I signed it, 


Q You signed something in Enc lish, but you can't 
reac English? 
a 


[ can write English and 1 can read English. 
re) You Can read English? 
A Well, to read it for myself 


» you know, I can't 


read it for anybody, 


Q Did you read this? 

A Yes, I read it a little bit. 

Q Did you understand it when you read it, sir? 

A Some words, yes, and some no. 

Q Were there any words you didn't understand? 

A I don't know. I don’t understand no words over 
there, 

Q You didn't understand some of these words? 

A Yes, 

Q And this was made up by the attorney for the 


Plaintiff, ‘s that right? 
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MR. KLONSKY: I object to this, your Honor. 
THE COURT: Made up. 
Who wrote it? You didn't write it? 


THE COURT: Let's find out how the statement was 


Q Would you tell us, please, where the statement 


was taken? 
A Mr. Frank Valsano, 
MR. BRADY: Is tnis gentleman from your office? 
MR. KLONSKY: Yes, he is my investigator. 


Q id this gentleman dentify himself as coming 


from the plaintiff's attorney when he asked you to give 


a statement? 
A Right. 
Q Where was this taken, sir, do you know that? 
B I don't understand, 


Q Was it taken in che bwyer‘s office or where 


was it taken? 
yes. 
in the lawyer's office? 
Right. 
You had to go there and sit down in his office? 
Right. 


MR. KLONSKY: Objection to “you had to go there," 
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your Honor. 

MR. BRADY: I don't mean he was compelled to 
go there. 


MR. KLONSKy: I don't know what you are inferring. 


You were requested to go to the lawyer's office, 


is that correct? 


THE COURT: Did the lawyer ask you to come to 
his office to give the statement about the case? 
THE WITNESS: Right. We met in a Spanish club 
in Newark. 
MR. KLONSKY: A Spanish club in Newark, 
Which was it, the lawyer's office that you just 
told the jury a moment or two ago or was it some place else? 
A I just het 
Q I know you just told the jury a moment ago it 
was in the lawyer's office. 
A Ino understand that word before. I said it's in 
a Spanish club in Newark. 
Q All right, so now it's in a Spanish club in Newark, 
is that right? 
A Right. 
MR. KLONSKY: Your Honor, I think all this 


cross-examination relative to where the Statement was given 


should pertain only if the statement shows any contradiction, 
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If there are no contradictions why is he going into all 
this detail. 

MR. BRADY: I have the right to go into the 
credibility of this witness, your Honor. 

THE COURT: Is there something inconsistent 
with what he has testified to? 

MR. BRADY: Your Honor, I have a right to go 
into this. 


THE COURT: Mr. Brady, is there something in 


that writing inconsistent with the witness' testimony? 


MR. BRADY: I would like to probe into that in 
my OWn way, your Honor. Yes, there is. 
THE COURT: Pardon me? 


MR. BRADY: I would like to probe into this in my 


THE COURT: You are limited to showing it to the 
witness and asking him whether he made that sttement at 
of court prior to this proceeding and read it to him and 
ask him if he made that statemenc, If he can't read or 
if he can read, virst show it to him and az im if he cm 
read. Show him the statement. 

MR. BRADY: I don't mind showing it to him if 
he can read it.. I thought your Honor asked me to probe into 


the fact of can he read. Your Honor asked me to look into 


100a 


Romero-cross 


THE WITNESS: I can't read it. 
Oo you can't read it. Would you look at it before 
you decide you can't read it. 
can't read it. I can't read English. 
THE COURT: All right. Point out the statement or 
read it to him now -- 
MR. BRADY: I don't want to read it to him, your 
Honor, He Says he can't read. 
THE COURT: You read the statement to him. 
MR. BRADY: I decline to read something that is 
“Serving statement that was not prepared by this man. 
THE COURT: Let me clarify for the jury, Mr. 
Brady, the purpose of your using this statement. We don't 
ordinarily offer in evidence a statement made by a witness 
outside of court. The only purpose for which you can use 
this statement is to impeach the credibility of this witness 


by showing if you can that that statement contains some 


statement inconsistent with the testimony he nas given here. 


Now, that is the purpose and the limited use 
to which this statement may be put. Do you understand, 
Mr. Brady? 

MR. BRADY: I understand, your Honor, but I 


don't agree with your Honor. I iespectfully will object 
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to that. If your Honor wants me to read it, I will 
read it over my objection. 

THE COURT: What is your view of the use of 
that statement? 

MR. BRADY: Your Honor, I will read the portion 
which your Honor said. 

THE COURT: What is your view as to how that 
Statement can be used. I don't understand your objection, 
Stzte your objection for the record. 

MR. BRADY: I stated my objection, your Honor, 
that it is a self-serving stateme t made by someone wha 
doesn't read by aninvestigator for the Plaintiff's oftice. 

I will read that portion if your Honor wants 
me to, Iv... ll be glad to. 


THE COURT: You are limit d to showing that he 


said something which is inconsistent. Is there something 


inconsistent in there? 

MR. BRADY: Yes, your Honor. 

THE COURT: Then ask the witness if he made 
chat 2 consistent statement. Read the statement to him 
and ask h‘» if he made it. 

Q Mr. Romero, I will ask you this: Did you make 
this statement -- 


A No. 
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Mr. komero, you have to wait until I read it. 
THE COURT: He is going to read a statement to 
you. The question is did you make that statement to the 
man who took the statement. What is your name, sir? 
MR. VALSANO: Frank Valsano. 


WITNESS: [I understand. 


COURT: He 18 going to ask you if -ou 


WITNESS: I understand now. 


THE COURT: Just, do you understand n- ? 


THE WITNESS: I understand. I'm sorry I said that 


QO That portion would, your Honor “did" this is a 
portion, of course, your Honor understands that. 
THE COURT: I didn't hear you. 
MR. BRADY: I 4m reading that portion which your 
Honor -- 
THE COURT: ead it to the witness and ask him 


if he made that statement. 


Q Mr. Romero, did you make this Statemont: "I 


Saw as this top draft went up about eight feet h:. ser 


than the other two drafts or about 20 feet from the floor 


of the ship, I saw the draft break and I saw the draft 


and the cartons of pineapples fall back down into the hold." 
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ou ever say that, sir? Did you say that? 
A Right. 
Q Now there were three drafts, is that correct? 
MR. KLONSKY: No, no. 


A It was not three drafts. I said it is one draft 


that’s over there. It's one draft that go up and they go 


for the other two drafts. 
MR. BRADY: If your Honor will give me a moment. 
I had one other line of questioning. 
Q Can you tell me, sir, what you did immediately 
after this accident occurred? 
A What I do? 
Q Yes, sir. 
A Working. 
Is that all? 
That's it. 
MR. BRADY: No further questions. 


THE COURT: Any redirect? 


MR. KLONSKY: Firstly, will you mark this statement 
for identification, 
THE COURT: Yes. 


(Plaintiff's Exhibit 1 marked for identification.) 


MR. KENNY: May I see it, Mr. Klonsky. 


MR. KLONSKY: I want to redirect on this. 
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MR. KENNY: Can I read it since you have marked 
it for identification? 
MR. KLONSKY: I will be glad to give 
after I am through with it. 
REDIRECT EXAMINATION 
BY MR. KLONSKy: 
The part that was read to you by Mr. Brady, 
you stated "I remembe: that three palletized drafts were 
brought out into the Square.” Who brought that out? 
THE COURT: The question is is that what he said, 
Is that what you said? 
MR. BROADY: I did not read that to the witness, 
your Honor. 
THE COURT: Show Mr. Klonsky the part you read. 
MR. KLONSKY: Where did you read from? 
Your Honor, I ask that in context I be able to 
read what I just read about three drafts. 


THE C.WRT: That's what he read, 


MR. KLONSKY: It was apparently before what he just, 


THE COURT: All right. 
MR. KLONSKY: Thank you, 
MR. BRADY: Respectfully except, your Honor. 


I remember that these three Palletized drafts 
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were brought out into the Square, I saw Jose Fernandez 


and another man hcok up the top draft with bridles. I saw 


this prepalletized draft start to go up. I saw as this 
top draft went up about eight feet higher than the other 
two “rafts or about 20 feet from the floor of the ship. 
I: ‘it what you stated? 

A No, I said it is one pallet. 


Q One pallet? 


One pallet. 
Goes up at a time? 
A And they go to prepare the other two pallets? 
Q The other two drafts were still on the deck 
without any bridgles on them? 
A Still on the deck. Just one pallet. 


Q The way they hook up these bars to the pre 


palletized cargo, the bars that we talked about, the angle 


iron. 


Right. 


boes it fit into the slot where the forklift goes 


Right. 
The distance between tho two pieces of wood, one 


layer and then another layer or does it go underneath the 


whole thing? 
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Underneath the whole pallet underneath. 

Q The way this draft was put on, the bridle was 
put on this draft, was there anything wrong with it? 

MR. BRADY: Objection, your Honor. 

Did they do it in the proper manner? 

THE COURT: Just a minute. Your objection is what? 
What is the objection, £ didn't get it. 

MR. BRADY: The question was did they do it in 
the proper way and I know when I asked the very same 
questions there was a questi~n which was sustained. 

THE COURT: This is different. The question 
to the witness is was there anything wrong with the pallet 
that he saw, is that the question? 

MR. KLONSKY: Or the manner in which they put 


the bridle on it. 


MR. LARSEN: I will object to that, your Honor, 
THE COURT: We can't ask the witness a question 
which calls for a conclusion as to whether something was 


right or wrong. The witness is to be examined. A specific 


question as to how it was put on, whether he noticed that 


there was something deficient or broken about the thing. 
That would be a proper question and, if so, tell us what it 


iS 


MR. KLONSKY: All right. 
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THE COURT: Don't ask him whether it was right 
or wrong. 
Q Let me ask you this and if you don't understand 
me, Say you don't understand me, 
The manner in which this draft was raised, did 
you see the draft with your own eyes? 
A yes. 
Q Did you see anything wrong with the draft? 
MR. BRADY: Objection, your Honor. 
No, 
Q Did yu see anything with the draft at that time? 
A With the pallet, I see when they break it down, 
when it break in the middle, in half, you know, and the 
pallet split and all the cases they s_illed out. This is 
the way they did. 
Q You saw this? 
A Yes. 
Q When this split the wiy you say it was, what did 
you hear, if anything? Did you hear anything? 
A What do you mean? 
Q Did you hear anything at the time it split? 


A Yes, {£ hear the break of the pallet, you know, 


and everybody started running. lic no have no space to run 


and this is the case they bounce on top of the othertwo or 
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let coming into the Square. They bounce 
ana this is the way they go down. 
Did yi -r something crack? 
Right, 
Did you see something break? 
Right. Almost about eight feet high when I 
pallet crack and break down. 
Wet m@ ask you this: At the time it w-s going 
going up at an angle or going straight up? 
GO Straight up. 

Q And the plumb line of this boom that was over 
the hatch, was it in the middle of the Square or was it 
closer to the inshore side? 

MR. BRaDY: Objection. There is no foundation 
that he could see this, 

A Closer to the shore side. 

MR. KLONSKY: you see, your Honor-- 


THE COURT: No explanation. At this time we are 


gOing to take a 15-minute recess, The jury is excused, 


(Jury left the courtrocm.) 

THE COURT: The witness is excused for 15 minutes, 
You can go in the witness room for 15 minutes, 

(Witness left the courtroom. ) 


THE COURT: What is this explanation you are about 
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MR. REID: Very well. 


THE COURT: Anything further of this witness? 


If not, the witness is excused. you may leave. 

(Witness excused) 

THE COURT: Is there another witness? 
bring him in. 

MR. KLONSKY: My next witness, you. Honor, 
I call Mr. Alonzo Perry. 


THE COURT: Do yy) want to get him. 


MR. KLONSKY: Th.s will not be with an interpreter, 


your Honor. 


ALONZO PERRY, called as a witness, having been 
duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR, KLONSKY: 
Q Mr. Perry, have you ever spoken to me before? 
A No, sir. 
Have you ever seen me before? 


I wouldn't swear to it. 


Q You wouldn't swear to it. Where do you think 


we might have met before? 
A I don't think so, 


Q You were called here to be a witness with respect 
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an accident that happened on September 1, 1968, is 
right? 

I didn't know what I was called for. I was 
Subpoenaed and the gentleman Just handed me a subpoena 
and said I was subpoenaed. 

Do you know who Subpoenaed you? 

At the time I didn't. I know now, 

Who? 

Maher Terminil, 


MR. KENNY: That is incorrect. We didn't subpoena 
pc 


MR. REID; That's incorrect. Let the record 
show I subpoenaed him. 

THE COURT: He was Subpoenaed by the Chios Shipping 
Company. 


18) We start off fresh, mr. Perry, do we not with 


respect to your testimony. I have néver talked to you and 


ny one trom my office ever talked to you and we never took 
a Statement from you, did we? 
THE COURT: Will you please answe: orally so 
the reporter can get it. 
A No. 
Q No, you have never spoken to me before? 


Not that know of, 
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Q That is what I meant =» the question. your 
“No" means everything I said was correct in my question, 
is that true? Please answer, 
A Yes. 
Q What do you do for a living, Mr. Perry? 
A I am a longshoreman, 
By whom are you em.) oyed? 
United Terminals. 


On September 1, 1968, by whom were you employed? 


Macamar. Maher Terminal. 


Q What Kind of work did you do that day? 


A I was a longshoreman. I did, you know, 


necessary to do at that time. 


Q Did you operate a machine? 


A You know, whatever was necessary to do, 
what I done. 

Q Were you present when an accident occurred 
to a longshoreman on that day? 

A Yes. 


Q What were you doing at that time? Were you a 


hold man, were you a Hi-Lo driver, a Signal man, which? 
A It's been a while, you know. you know, when you 


work for a gang, you are capable of doing any job that is 


necessary to be done. 
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But at the time of this accident what were yau 


i can Say I was a laborer and a driver. 


were you operating a Hi-Lo? 


I did drive a Hi-Lo. 
That day? 
if I remember I did drive a Hi-Lo, 


> you remember what you were using the Hi-Lo for? 


According to the records [| read, we was working 
pineapples. 

Working pineapples? 

Kight. 

THE COURT: You have no recollection, is that 
you are saying? 

THE WITNESS: It's been almost seven years. 
Q Mr. Perry, did you give a statement to, anybody 


in this case with respect to what you knew about the accident 


A You are speaking of what happened seven years ago. 


Q Did you give an statement between the time seven 
years ago and today? 

A Yes my signature is on it. 

Q You were shown your Statement, were you not? 

A Yes. 


THE COURT: Can we find out when the statement 
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was taken, 

MR. KLONSKY: Yes, I have it here. 

THE COURT: You are asking whether it was taken 
immediately #ter the accident, Mr. Klonsky? The question 
was not very clear, You said between seven years ago 
and today. 


MR. KENNY: September llth. 


September 20, 1968, I think it says. Did you 


Statement on September 20, 1968, to some investigator? 


Yes, my signature is the-e. 

This is your signature? 

Yes, 

Did you read it before you came here today? 
I didn't read it all, no. 

Di you read part of it? 

yes, 

How much of it did you read? 


A I read -- let me see. I didn't get to this part. 


Q With the court's permission can he read this 


to refresh his recollection before I pose further questions 


to him? 


THE COURT: All right. 


(Pause) 


THE COURT: Just a moment. The question is having 
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read that, does it refresh your recellection as -:o what 
occurred back in 1968? 

i THE WITNESS: Yes. 

THE COURT: Yes. 


MR. KLONSKY: May I have the statement, please, 


sir 
Thank you 
Q On Septembe: 1, 1968,were you a Hi-Lo operator? | 
> Ey 5 ' 
A yes. I drove the Hi-Lo. 
ii Q Did you see the accident that occurred to Mr. | 
{ 19 } 
’ Fernandez? | 
\ 
A Yes. j 
14 | 
Q Do you have any recollection now as to how much | 
15 


cargo had been discharged up to the time of the accident? 


A yes, I can tell you. 


How much? 


Q 


A You see,. we was breaking in at the time. When 


we Say breaking in, it was only, the square was being broken | 
in, not too much cargo was being taken out of the hatch. 


1 Q How do you break in? 


| A Generally they have pineapple sings, you know, 


to pull the drafts out. Then they put a chisel in the hold. | 


(@) When u Say chisel, you mean a Hi-Lo? 


A Yes, they put a Hi-Lo in the hold to break out 
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the wings. 

Q Is that what you were doing at the time t iis 
accident happened? 

A Yes, 

Q Do you recall how long you had been working 
in that hatch? 

A You mean as far as time? 

Q Yes, before the accident. 

A I couldn't be -ruthf*l and te 1 you that now. 

Q Tell me how vou recall this accident happened; 
what you were doing and wnat happened? 

A I ranember distinctly that the pallet broke, 
you knw. 

Q What nappaned when it broke? 

A A man fell. 

Q .'d any part of this thing that broke hit the 


man that you saw? 


A It happened sc suddenly and it's been so long 


a period of tine. 
Q I know. 
A But, you know, the pallet collapsed, 
You saw the pallet collapse? 
Right. 


While it was on your blades or while it 
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i couldn't swear to that now 

But you saw a pallet collapse and break? 

Right. 

You saw a man fall down? 

vou know, I saw the pallet collapse and break. 
Saw a@ Man that was down. 

Do you see that man here in court? 


' 


it’s been a long tir. 
You don't recognize him h. -e? 
{ left Macamar Terminal jing on about seven 
years now, 
Q You have left it? 
Macamar,. 
The man that was down, did you kncv him then? 
We just worked together, you know, 
Was this a regular gang or a shape-up gang? 
tT am in a regular gang. I was in a regular 
gang at that time. 
Q That was your regular gang? 


A Right. 


Q The man that was hurt, was he part of your regular 


qang, too? 


I doubt it at that t ime 


ft = Bf 
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Q But you saw something collapse, is that right, 


what was it that collapsed? 


The pineapple. The pallet broke, you know, split 


in two, you know, 


Q What is a pallet that is used ordinarily by 
longs horemen? 
A Excuse me? 
aa 
Q Could you give -e the dimensions of a regviar 


Pallet that you have on ship? 
MX. BRADY: Objection. 
THE COURT: Overruled. 


MR. BRADY: Respectfully except. 


Q Give us a description of a regular pallet. 

A A pallet is about five feet wide and maybe seven- | 
foot long, you know, and it has -- it is open. 

Q There are two layers of wood, is that right? 

A Right, one on the top and one on the bottom. 

Q You can go in with your forklift into t*3 


opening between the two pieces of wood? 


A Right. } 
Q Like a sandwich? 
A Right. But let me express something now. 

A pineapple pallet is thinner than a regular pallet. 


Q The wood is thinner? 
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MR. BRADY. Objection, your Honor. 
THE COURT: Excuse me, the question to you 


what a regular pallet is. Then we can get to 


a pincapple pallet, 
A { think it is made of ship lap wood, 


S-h- i-p? 


Lath, what is that. ‘iow do you spell that? 

L-a-p. 

But anyhow it is longer and wider and you say 
the wood itself is thicker than tne pineapple pallet? 

THE COURT: Ask him now to tell us what a pine- 
apple pallet is, 

Q Give us the dimensions of a pineapple pallet. 

A A pineapple pallet is much smaller in size and 
it is thinner wood, fhe wood is, I think a regular pallet 
it may be an inch and a half thick and a pineapple pallet 
may be an inch thick. 

MR. BRADY: I move to object or the ground that 
this witness is not competent to say what the dimensions 
are or what wood is far as the manufacture of any pallet. 


THE COURT: See if you can find out how long 


he was employed as a stevedore, 


124a 


Perry-direct 
Q How long before September 1, 1968, had 

you been employed as a longshoreman? 
Would you repeat that? 
How long before the accident date of September Il, 
you worked as a longshoreman? 
Two years, 
How many years afterwards? 
Eight on to two, I have been there ten years, 
You are still a longshoreman? 
Right. 
Do yo use pallets every day when you work? 
No. 
Is it always there available? 
They are available, yes. 


Q Pallets of the kind that the stevedores ovm, 


are used over and over. again, aren't they? 


A Yes, 
MR. BRADY: Objection, your Honor. 
THE COURT: What is the objection? 
MR. BRADY: Where are they used over and over 
and by whom? 
THE COURT: We are trying to find out now. 
The pineapple pallet, would ya: compare that to 


- pallet in size? 
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THE COURT: Just a minute. The question to 
the witness was or should be, since he is a stevedore, 
whether he uses pallets regularly. That is what you started 
to ask him. Would you give him a chance to answer. Do 
you regularly use pallets? 

THE WITNESS: Not for the company I work for now. 

THE COURT: In the ten years that you have been 
there, how often would you Say you have used a pallet in 
your operation? 

THE WITNESS: I have only been using pallets now 
for about, you see, after I left Macamar and I left 
Macamar in 1969, somewhere around there, we went to Atlanta 
Container Line and there we containerized. We didn't use 
pallet at all so I got away from pallets, see, and then 


came back to what you call it as a laborer for another 


company and at this company we don't use pallets at all, 


Very Seldom do we use pallets. 
Q At that time around 1968 had you used pallets 
regularly before then while you were a longshoreman? 
A At that time, right, 1968, we were using pallets, 
Q And for two years before that you said? 
Right, from 1966 to 1968 I have used pallets. 
Q I ask you to please compare the regular pallets 


that were in use then with the pallet that you saw break 
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which had palletized pineapple cargo. 
A You can't compare them. 

MR. BRADY: Objection. 

THE COURT: What is you; jection, I have to 
know what it is? 

MR. BRADY: There is no basis for comparison, 
your Honor, 

THE COUPT: Overruled. 

MR. BRA. gf: Exception, your Honor. 

THE COURT: Tell us the answer to the question. 
Do you understand the question? 


THE WITNESS: He is trying to compare the two 


THE COURT: He wants you to tell us the 
difference between a regular ,;sllet, as used in 1968, and 
the pallet which broke in this case. Do you understand 
the question? 


THE WITNESS: On the pineapple? 


THE COURT: Yes, on the pineapple. This was pii.sapplp, 


wasn't it? j 
THE WITNESS: Right. 
THE COURT: Tell us the difference between a 


regular pallet and the one which you saw break. Do yal 


understanu the question? 
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THE WITNTSS: Yes. A regular pallet is thicker 
in dimension of woou, much longer and heavier, 

A pineapple pallet is lighter in weight, thinner 
in wood and much smaller. It is two different types o- 
wood they use. One is a cheaper-- 

BRADY: Objection, your Honor. 
TRE WITNESS: And lighter. 
THE COURT: Let the witness answer the questi on 


and then I will hear your objection. 


THE WITNESS: One is Stronger than the other one. 
The regular pallet is stronger, 

THE COURT: You said something about the nature 
of the wood. 


THE WITNESS: Right. See a regular pallet they 


use, the companies generally use, they may put anything 


on So they have to be Strong so they use a better type of 
wood, a stronger type of wood. But a pineapple, the wood 
is so thin, you know, they just put pineapple on it so 


they use a cheaper type of wood which is thinner and smaller 


in size. When you hook up a pineapple you know, you don't 
even hook it up the same. you can't even hook it up the same. 
MR. KLONSKY: I have no further questions. 
THE COURT: All right, mr. Reid, do you have any 


Ccross-examination of this witness? 
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MR. REID: Yes, your Honor. 
CROSS- EXAMINATION 
BY MR. REID: 
Q Mr. Perry, have you seen me before except 
a few minutes ago in the hallway? 
I think that was my first time. 
u Have you ever spoken to me about the facts 
an this case? 
A I con't remember, 
Q Did I ever show you your statement that was taken? 
A No, Sir. 
Q I served a subpoena on you today to come down 
here and testify? 
A I got a subpoena. I didn't know who it was from. 
The way the guy gave it to me. 
Q This pallet that you picked up with the Hi-Lo, 
was that the first pallet on the stow when you moved it out? 


A If I was breaking in, sir, two to one it had 


to be the top pallet. You know, it's been time, but when 


you are breaking in, you have got to break from the top. 

Q That is what you were doing was breaking in from 
the top? 

A I remember, you know, being in the hatch, you know, 


driving the chisel. 
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MR. KLONSKY: By chisel you mean forklist? 
THE WITNESS: The forklift, you know. 
They are called by various names, a Hi-Lo and 
a chisel and a forklist? 
A It still means one. 
Q It “s still the same machine? 
Right. 
2 Wnen you say that you saw this person on the 
deck get hit, could you tell us whether or not he was 
knocked out? 


A I couldn't answer that, you know, because 


when the accident happened,especially in a port, you know, 


people gather around and try to help and all you see is 
a person laying down there. 

4 I call your attention to your statement that 
you made §,.°e and I will ask you whether or not this re- 
freshes your recollection. 

Fernandez fell down when he got hit. He was 
knocked out. 
Does that refresh your recollection? 

A I don't remember that. I don't remember what 
happened. You know was the man out or what. When I saw 
the man he was down and there was guys that was working 


with him, you know, they was around him and whatnot. It's 


sn 
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been time, 
Q But you sav that doesn't refresh your recollection? 
A No. You know, I can't remember. 
MR. REID: May we mark that as an exhibit, 


Mr. Klonsky. 


THE COURT: That would be Defendant Chios Exhibit 
B. 
(Defendant Chios Exhivit B marked for identi- 
fication.) 
Q Is this your signature, Mr. Perry, on this 
exhibit? 
A Yes, that is my signature. 
MR. REID: If the Court pleases, I would like 


to offer in evidence that portior of the statement which 


I have just read to the witness that 


it didn't refresh his 


recollection as a recorded recollection refreshed. 


MR. KLONSKY: I don't think it is proper to offer 


it that 


way. 


THE COURT: Past recollection recorded, 


The 


witness: has been shown a Statement or had the statement 


read tc him, He says he does not recall it. He acknowledges | 


that ha wade that statement in ‘68. Since he is not able 


te recall it, it is admissible. 


MR. KLONSKY: There are other parts that should be | 
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in context that I would like to have offered, too, at the 
same time. 

THE COURT: It depends on whether he recalls oe 
Do you recali whether he read the statement I asked him 
having read the statement, does the statement refresh 


his recollection as >» what happened in 1968 and he 


answered yes, Do you recall that? 
MR. KLONSKY: Yes. 
THE COURT: He is now asked a specific portion 
of it, which he does not recall, and as to that portion 
it is admissible as past recollection recorded. Overruled. 
Is there any other objection? 
MR. KLONSKY: I have another objection and I 
ask that parts cf tne statement be put in to be in context, 
if not the entire statement. I offer the entire statement. 
THE COURT: You can't offer the entire statement. 
You have to show that there are other portions of that 
Statement which he does not now recall. As to that part, 
it is admissible. 


Let's proceed. 


your Honor? 


| 
MR. REID: For the record, may I read that sanehaa’ 


THE COURT: All right. 


MR. REID: Fernandez fell down when he got hit. | 
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He was not knocked out. 

MR. KLONSKY: I would like to get a stipulation 
as to whetiier he would read the next two sentences, 
which I wouldn't have to move for it. 

THE COURT: No, you have to establish first that 
the witness does not recall that, Mr. Klonsky. 

MR. KLONSKY: All right, I will do that. 

MR. REID: No further questions. 

THE COURT: All right. 

MR, KENNY: Your Honor, I have no questions of 


the witness. However, I would like to offer the statement 


in evidence. The grounds for the admission, your Honor, 


is an aidememoire, as an aid to the memory of the witness. 
The witness testified that without the statement he had 
no recollection. Although the general rule of evidence is, 
your Honor, I believe, that -- 
THE COURT: We have gone through this, Mr. Kenny. 

We have established that as to a particular portion of it 
he hac no specific recollection. If you want to find out 
whether he does recall, we can go through that. 
CROSS-EXAMINATION 
BY MR. KENNY: 

Q Mr. Perry, do you recall where the pallet was 


when it collapsed? Was it in the air? 
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oem not sure, you know. Can I give a not sure 

answer to the question by saying not sure? 

THE COURT: Just tell us what you remember. 

You are called here to tell us what you remember of what 
occurred in 1968. If ym do not remember, say “I do not 
ts 


rere inber - 


in which case he might offer your statement 
that time in evidence, but if you remember, then we ; 
the statement in. Do you understand? 
tr you don't remember, say I do not remember. 
THE WITNESS: Okay. 
THE COURT; What is the question to the witness? 
HO you remember where the pallet was when it 
collapsed? 
A No, sir. 
@) It was in the number 3 hold of the Chios, is that 
right? 
A No, sir, I can't even tell you the number of hold 


that I was in. 


Q Without this statement, which has been marked 


aS Defendant Chios Exhibit B, which you have read, Mr. Perry,} 


do you have any recollection of this incident that you 
are Called here to testify about today? 
A I remember, you know, during that time when I 


first started as a lonqshoreman that I was in a hatch where 
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a guy got hurt very bad with the gang I was working. 
Q Other than that you were working with pineapples? 
A If I hadn't read that statement that I signed, 
I would be guessing. 
MR. KENNY: I would like to offer this statement 


in evidence, your Honor, as an aid to the witness! memory. 


This is what his recollection -- he doesn't have any 


recollection without the Statement, therefore, I think, 
sufficient foundation has been bid for its entrance. 
offer it. Does anybody object? 

MR. REID: There are a lot of things in the 
Statement that he may remember something about if you usked 


him. 


MR. KENNY: You object to the statement, Mr. Reid? 


MR. REID: Portions of it, 

MR. KENNY: I would like to offer it, 

THE COURT: Let's se- what portions you are 

to. 

MR. REID: All right, may I see it? 

I will withdraw my objection, your Honor, 

THE COURT: All right, let it be received, 

(Defendant Chios Exhibit B received in evidence.) 
CROSS-EXAMINATION 


BY MR. LARSEN: 
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Ye what time did you go down in the 
ld on September 1, 1968, do you remember? 
Only by the statement that I wrote down there, 


remember offhand other than the Statement. 


Reading from your Statement, a portion of £t; 
m1 September 1, 1968, at about 12:30 P.M, I 
Lo in number 3 hold. 
that refresh your recollection as to the 
the accident? 
Yes, remember that. 
How long had you been working in number 3 lear 
Fore 12:30? 
{ don't know. 
@) You coulan't go down there ad operate a Hi-Lo 
until some part of the Square of the hatch had been cleared 
away of cargo, isn't that right? 


That's right. 


When you first went down, how much of the cargo 


was removed from the square so that the Hi-Lo could be driven 
on the deck? 

A Yai answered it. You remove the Square. Then t'! 
put the Hi-Lo down, 

Q Was the entire square free when you went down 


with the chisel or the Hi-Lo? 
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I couldn't answer that. 
Q Did you have an opportunity when you went down 
in the hold to look at the cargo of pineapples 
A you see, I worked for the genq. You are putting 
me somewhere else. I work for the ganj. I am automatical! 
in the hold at all times. 


Q When you were down in the hold did you see the 


A I probably noticed it, yes. 

Q Was the stow good? 

A I can't answer. I don't know. I wouldn't answer 
that now, 

Q Reading from your statement, Mr. Perry, does 
this refresh your recollection: The pineapple was three 
pallets high in stowage. The stowage was good. 

A Yes, I read that, too. According to what I signed 
there, right, it was good, according to that. As far as 
remembering it -- 

Q Do you remember when you gave this statement, 
Mr. Perry? 


A No, I don't. Only by just seeing it. 


Q Would it be years ago that you gave this statement, 


| 


do you think? 


A Evidently, yes, it probably has heen, 
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bo you think it is a fair statement that your 
the facts when you gave this statement was clearer 
memory today? 


I am fair anyway. 


Do you think when you gave your statement your 


Facts was clearer than your recall of the 


inexperienced at that time plus I was 
man got hurt. 


But the facts of the accident were fresher in 


your mind, were they not? They were more recent, were they 


not? 
What answer can I give to that? 
THE COURT: Do you ‘understand the question? 


TiE WITNESS: I understaid the question, but 


you know, like I have been on the waterfront now ten years. 
If the same thing occurs, Maybe it could have been prevented-- 
THE COURT: No, the question he is asking you is 
whether you feel the facts as set forth in that statement 
back in 1968 your memory was fresher then than it is now. 
TH. WITNESS: But my knowledge-- 
THE COURT: He is asking about your memory. 


THE WITNESS: I can't answer that. 


MR. LARSEN: I have no further questions. 
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THE COURT: Any further cross-examination of 
this witness? 
MR. BRADY: I have s few questions, if your 
Honor please. 
CROSS- EXAMINATION 
BY MR’ BRADY: 
Q Mr. Perry, have you ever assembled pallets 
yourself, sir? 
A No, sir. 
Q Have you ever purchased wood for pallets? 
A No, sir. 


Q Have you ever worked for any company that 


pallets? 

A No, sir. 

Q Other than seeing the pineapple pallets were 
a little smaller in size, that's abouw the extent of your 
knowledge about the difference in pallets, isn't that right? 


A yes, sir. 


Q You said a few moments ago to the jury at the 


time this accident occurred you were inexperienced. You 
mean in relation to the use of the forklift truck, sir? 


A Inexperienced at being a longshoreman. You know 


only two years on the waterfront. I waild say that is 


inexperienced, 
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That is not long enough to do your job well, 
is that correct, sir? 
That is long enough to learn the procedures 


Or the job, 


Did this accident happen, sir, as you were pulling 


a pallet off a tier? 
You got me stuck, you know. Or you are trying 
Stick me 
Sir. If I may, sir, let me read from your 
‘tement and ask you if that refreshes your recollection. 
read from your statement, sir, and see aif this re- 
freshes your recollection. At about 12:30 I picked up 
a pallet from stow. It was the top pallet. I raised the 
pallet my blades and started to back up. I was about 
halfway clear of the next pallet below this one and the 
pallet on the blades split in half. 
DO you remember that, sir? Can you tell me if 
you rémember making that statement, sir? 
A I signed that statemen’ 
THE COURT: Do you remember ic? 
THE WITNESS: I don't romember that. 
THE COURT: All right, he doesn't ranember, 
MR, BRADY: Thank you. No further questions. 


MR. LARSEN: Your Honor, could I be permitted 
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meke one statement with respect to my examination of the 


witness. In reading this statement I said it was undated, 


It is dated September 20, 1968. 


THE COURT: We established that earlicr. 


MR. LARSEN: I am sorry. 


MR. KLONSKY: With the Court's permission n 


I read this entire statement to the jury. [It is in evidence, 
THE COURT: Is there any further 


examination 
of the witness? 

MR. KLONSKY: I don't need him. 

THE COURT: Thank you, you may leave 

THE WITNESS: Thank you, 

(Witness excused) 

(Mr. Klonsky read Defendant Chios Exhibit B 
to the jury.) 

THE COURT: Do you have another witness? 

MR. KLONSKY: I have depositions to read, vour 
Honor, part of them. 

THE COURT: All right. 

MR. KLONSKY: I respectfully ask the Court to 


advise the jury what a deposition is 


a 


THE COURT: Yes, as I told you earlier, ladies 


and gentlemen, in a case of this kind lawyers are permitted 


before trial to exemine certain witnesses or submit questions | 
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vatnesses which are answered under oath. They 
sble to take the test imony of a witness under 
oath so that his testimony can be used here if the witness 
for trial, 
t. Klonsky is about to read to you testimony 


2rtain witnesses under oath before trial who 


to testify. Is that right? 
Yes, your Honor. This was taken 


of States Marine Lines by one Peter Lantelme on May 14, 1974; 


the parties except Dole Pineapple Company was there | 


it the time, 


MR. BRADY Your Honor, I would submit that what- 
was done at that time would not be binding upon my 
client. 

THE COURT ‘lhat is true. ‘The Dole Pineapple 
Company was not present at that so any statement made here 
or testimony given is not binding upon them. 

MR. BRADY: We were not a party to any action 
at that time, your Honor. 

THE COURT: I just explained to the jury that it is 
not binding on you as you were not present and not a party 
to the action at that time. 

MR. KLONSKY: Mr. *id conducted the direct 


examination as he had noticed this deposition. 


tr 


w 
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Starting on pace 1, we will start with 


“Peter Lantelme called as a witness, having 
been duly sworn by the notary public of the tate of New 
York, was examined and testified as follow: 


Examinatior By Mr. Reid: 


"Q In what capacity are you employed by’‘States 
Mar ine? 

af Manager of the claims department. 

"0 How long have you been mané er of the claims 


department ? 


"A Three years or so, 
"0 Who is your employer? ; 
"A Iscoe former States Marine Lines." 


vage 8, line 7. 
"Q Where is the cargo stowace plan sent when the 
vessel is brought in and coming in with a load of cargo. 


Would it be from the last loading port to the first discharge 


port? 

ad Each port makes up their own stowage plan and 
the last port makes a comple.e one. 

"oO What was the last port of loading as shown on 


this cargo stowage plan? 
"A Kobe. 


"Q Japan? 
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that 1s where this composite carao 


eems to be." 


Page 17, ‘ine 


I notice on Defendant's a Thir Party Plaintiff's 


for identification the carao Stowage plan in 
ates that there were 3,C 


méans pineapples, doesn't it? 


I now offer in evidence the stow 
pertaining to this last question which is marked on my 
itive list of exhibits. 
MR. REID: No objection. 
MR. LARSEN: No objection. 


(Plaintiff's Exhibit 2 mceived evidence.) 
MR. KENNY: I have no objecti that going 
your Honor. 
THE COURT: [here being no objection, let 
received. 
MR. KLONSKY: Question line | me17, 
"Oo What, if anything, did States Marine have to do 
placing the pineapples on pallets? 


"A Nothing. 


~~ They came that way int the loading port? 
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"A Yes. 
"0 Where would we obtain the information and 
whom as to when and where these pineapple cartons 
loaded on the pallets 
"2 The Dole Pineapple people, Castle & Cook now. 


me) That would be in Dadiangas? 


SA Dadiangas or maybe in San Jose. We have receivers 


in San Jose. Castle & Cook is in San Jose, California, 
and you may be able to get that information out there. 

ul Where is Dadiangas located? 

"2A In the Philippines some place. 
exactly." 

; Page 20, line 4. 

“2 Has States ~*~: .ine on a prior occasion carried 
prepalletized cartons of pineapple? 

"A yes, 


"Q On how many prior occasions? 


"A When they first started to palletize pines. 


have beer carrying pines for about 35 years: I guess 


started to palletize them around ten years ago. 

"0 Are you familiar with the pallets that they 
pineapple? 

“A Well, in the Philippines they use, the pallets 


are made of Philippine mahogany and the cartons are glued 
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pallets and each other. There are, depending on 
the type of can, it could be anywhere from 72 to 126 cartons: 
per pallet." 
Kenny said: "64 to how many." 
Mr. Klonsky said: “How many cans per carton? 


Cans per carton, 


Yes. 
There can be 6, 12, 24, 48, it depends. 


4nd you say glued to the pallet, glued to each 


other ? 
Yes, 
What do you mean glued? 
"A They are glued. There is no latching or straps. 


There is a machine that Swings a swab of glue across the 


pallet and they lay the cartons on top. One tier of ca? tons 


and they run another swab on top of that and they put 


another tier on top of that. 
“@ How do they get loose at the discharge port? 
They discharge them by pallets. 
"Q When it is taken to a dist: or how do they get 


the cartons? 
"A They pull them apart,I imagine. 
"Mr. Klonsky: By hand? 


“The Witness: By hand I imagine. I think 
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hand, I know they have a machine at Newark that pulls 
them apart to replace them, but I think they pull them 
apart by hand." 
Mr. Reid continues: 
"0D This machine you say pulls them epart to do what? 
"A They pull them apart to replace damaged cartons. 
There is a schedule of corrections in the back, 
page 22, lines 2 to 5. “It will pick up the sound cartons 


above any damaged one. Damaged carton is removed or 


replaced with a sound one. The sound cartons rreviously 


removed are replaced and the entire pallet place 
Dole warehouse, 
“a Who maintains that machine? 
Maher. 
Where? 
At Newark." 
Mr. Reid says "Is this a specially constructed 
machine? 
"A Yes. 
"Q They use glue over there at Newark with the 
machine, too? 
"RA Pardon me? 
“() Do they use glue over there at Newark with 


the machine? 
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No, I don't think so. the machine is really 
1 Hi-Lo that has been revamped to use it. I think they 
call it a squeeze machine. 


"Mr. Klonsky: That is to tear it apart? 


"Mr. Klonsky: The question is do they use any 
glue in Newark. 
I don't know. 
“Mr. Larsen: They reform the unit. 
"Mr. Klonsky: They reform the unit without glue. 
don't know. 
"Mr. Klonsky: You don't know? 
I don't know about the glue. 
“By Mr. Reid: 
"Q And how long has States Marine been carrying these 
prepalletized cartons into Newark? 
"A Well, whenever they started. 1 Gon't know, I an 
guessing, about ten years ago." 


| 
MR. LARSEN: There is a correction there, Mr, Klonsky, 


| 
| 
| 
| 


MR. KLONSKY: Prepalletized is the correction, 
"Q And how long has States Marine been carrying 
these prepalletized cartons into Newark? 


ag? Well, whenever they started, I don't know. I am 
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guessing about ten years ago. 
To the best of your recollection? 
Say 20 years, 
20 years? 
20 years. 
That has taken them into the port in Newark? 
Yes, 
Now you said that the pallet itse 
of Philippine mahogany. 
"A On the pines from the Philippines, 
Let's go to page 30;,. Line 1 Mr. Klonsky. 
rey This Hong Kong survey which I assume will be 
the next to be m-rked for identification as Exhibit 5." 


Whereupon that document was marked in evidence-- 


marked for identification and I offer this in evidence, 


particularly pages 7 and 8 which relates to the third hatch 
THE COURT: What is it you are offering, Mr. 
Klonsky? 
MR. KLONSKY: It is a Survey in Hong Kong prior 
to the time the vessel came to the United States. 
THE COURT: It is attached to the deposition. 
MR. KLONSKY: It is referred to in the 


deposition which I just read, 


MR. LARSEN: No objection by States Marine. 


bY 


e 


MR 


A 
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AFTERNOGN 


(In open court - jury 


THE COURT: Would you 


imarante, 


SESS IN 


present.) 


the interpreter 


Swear 


interpreter, sworn.) 


»] rintiff 


Lig 


Sworn 


n dul 
yds 
EAA MLINATION 
KLONS KY: 


Mr. Fernandez, are 


im the plaintiff, 


When and where were 


rado de Paolo, 


date of 


is your 


1919, 

What month? 

June, 

How far did you go in 


Until I was 14 vears 


When did you leave 


called as a 


through the 


you 


you 


of 


witness, hav 


interpreter, testi fied 


the plaintiff in this 


yes. 


born? 


Spain, 


birth? 


school]? 


age, 


Spain? 


ing 


as 


case? 


Na 
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To come here? 

Ye 

I don't know. 

What kind of work did yo f Pain before 
you came here? 

I worked as a farm worker. 

When you came to the United §S 
work did you first start doing? 

I don't remember. 

When did you start wor } as a longshoreman? 

| I 

That is a year after you came to the United States? 

Yes. 

Now, are you an American citizen 

Yes. 

When you first went to work i for which 
company did you work? 

For all of them, 

Did you have a specific gang 
up with when you worked? 


None. 


In September of 1968 did you belong to a specific 


Fernandez 
the time 
with your 
Shape man. 


Did you have an accide 


That is what we re in court 


what 
I can't remember ev 
uwther things as well 


Were you caused to 


mething struc 


ed the people 


understand 


struck by this o 


were you unconscious or 


withdr 


the next thine 


found myse] 


and 
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156 


w how you goat of the hold? Yes 


down there told 
they t« out on the winch 
‘t remember this. 


tand that I am only 


foat people told you. 


vm. taken to a hosSpital after this 


2ci between the time that you knew 


time you were taken to 


mind wasn't working well bleeding 


my head hurt me. 


. James. 


MLONS Ky: IT offer the emergency room record 


THE COURT: Any ob jection? 


No objection. 


93 
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MR. KENNY: No object. 
(Plaintiff's Exhibit 4 r->ceived 
MR. BRADY: I have no objecti me. 
(Mr. Klonsky read from Plaintif! 
to the jury.) 
Did you spend the 


emerge 


few days later did something else ha pnNen t 


got up in the morning to go to work and my 


sad in the area where they had treate: 
all over and I had various welts around the head, 
not permit myself to take my car. I then tried to get 


When I went t« 


How did you fall into the street? 
I lost the use of my sight at the moment , 
on to myself and I fell at that instant. 
0 Where was this? 
In tront of my house on Welnort Street 
Was that while you were trying to go 
Yes. I was going to work. 
Do you recall what day thi: 


I am not sure. I think two 


Q 8 ; is c ve as » work between 
September 1: and this tim: that you fell in the street? 


1id not go « 


iid you feel just } we you fell in the 


When I got : in > morning and I tried to 
go to work, I felt a ight then, but then I was going 


to go to the company to find out what they would tell me 


because at the ‘\ospital they told me within four days 


from today, come to the hospita sxe for your treatment. 
I then was going to go to work in the morning and then 
go to the olfice. ‘ing to go to the office to see 
if they were going + } omething, some kind of 
a decision 
After you fell in the 
street what is next thing you remember? 
membered notching, 4 Cound myself in the 
hospital. 
MR. KLONSKY: for in evidence the in-patient 
record of this plaintiff fames Hospital. 


MR. REID: If the Court pleases, I would 


request that plaintif{ (cena the records from the hospita? 


| 


| 
+ 


1 a 
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can't read these, 
MR. KLONSKY: When I take off my glasses 
better than with them on. will read them to hin 
THE COURT: Those are copies, 
MR. KLONSKY: The hospital sent copies, micr 
for the quality cf them. 


Plaintiff 


Any other objection? 
MR. KENNY: We haven't seen them. I would Lil 
take a look at them. I question whether or not the 


are certified records. 


MR. KLONSKY: ve don't have any problem 


with that, do wa? 
MR. KENNY: have no objection, your Honor 
MR. LARSEN; No objection by 
MR. BRADY: I have no objection. 
THE COURT: The hospital records will be admitted 
(Plaintiff's Exhibit 5 received in evidence.) 
MR, KLONSKY: I will just ead the conclusio; 
(Mr. Klonsky read from | 
to the jury.) 


MR. KLONSKY: I will have 


he 


When did 


KLONS KY: Will you st ipul ite 


was out of work for 22-2/7 weeks. 


ror the same company. 
Did you do the same kind of work? 


I had to go home and ] Stayed home for about two 


months or more, I don't remember exactly how long because 


i was no longer able to Stay with the gang. 


0 When you came back to work, what kind of work 


just stayed home. I do nothing at all, 


Then when you went ack to 


work, what did you do? 
That, at home, 

Q You went to work as a longshoreman after 22-2/7 

weeks, didn't you? 


MR. REID: 


THE COURT: You have five people talking at one 


time. Just a moment. would you reac 


the preceding question, 


Mc. Reporter, 


(Reaa) 
fHE COURT: What is the 
MR. LARSEN: There is n 


ot work that long. 


THE COURT: 


THE COURT: Mr. Reid, do you have an 
I will hear it. 
MR. REID: There has 


1S Out Of work 22-2/7 weeks on account f this accid 


THE COURT: The question to the witness was 
out of work for 22 week: 1S that the quest 
MR. KLONSKY;: 

COURT: Is there 


question? 


MR. KENNY: I object to leading, 
THE COURT: Yes, objection 
is leading. 


When you did go back to wor yentuall 


hospitalization at the St. Jame: , t Kind 


you go 


I could not qo into my ganq 
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bosses put ine to work in the house on the pier, extra 
labor. 

/id you operate Hi-Lo's on the dock? 

Not that, no. Two or three months there and 
after that the boss of my gang said, come back to the gang, 
you have a permanent place, a job in the gang. 

What kind of work have you done since then to 
the present day? 

A Upon seeing that I was not to work in the 
gang, I am working in the house, the house, in different 
companies. | 

2) Have you ever gone back to work as ahold man 
Since the accident? 

A No, no, Sir, I never worked there again. 

2) Up to the time you went back to work as a dock man 
how did you feel? 


The truth of the matter is not entirely good, 


What's bothering you? 
A I have been walking around the house and going 
from side to side in and around the house. And in the 


hospital they took some liquid from my body. They took some 


Liquid from my spine. They kept me there for 27 days. 


Q Where? 


Fernandez-direct 
At the hospital. 
Did you have a brain test taken while you wer 
at the hospital? 


I can't tell you whether da brain test 


How do you feel today? 

I never feel well. My ‘ad bothers m 

What else bothers you? 

My back haS never been the same. It's seven o1 


eight years that my back has been bothering me. 


Q What part of your back? 


In the middle of the spinal column where they 


the liquid from, 

What about your neck, have you any problems 
With that? 

When the weather changes or when he 
in the process of changing, it then bothers me. 
is good, it doesn't bother me. 

What is it that bothers 

I can't turn my head from side to side. This 


seems to catch (indicat ing). 


MR. KLONSKY: Indicating the right side of 


What else? 
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My eyesight, nothing happen to my eyesight 


at times if I am driving a car, my eyesight | 
| 


fortunately, but 


appears 11f a minute or so it seems to 
get cloudy and I vomit particularly in the morning. Until 
9 o'clock it sometimes happens two or three times. 

Q When did you Last vomit? 


i it happens less often than 


has happened up to a month and a half ago. 


MR. KLONSKY: Can I now take Dr. Sherman out of 


“SRT: Yes. There being no objection 
from the opposing parties, we will interrupt this examination 
of the plaintiff to accommodate the doctor who is present. 
The plaintiff may step down. 
MR. KLONSKY: This is out of turn. 
(Witness excused) 
MR. KLONSKY: May we state clearly for the record 


that the plaintiff was called solely to give a medical 


background and that the liability phase has not been entered 


into at this time and we will recall him for that purpose, 
THE COURT: I just indicated to the jury that 

we are interrupting his examination to accommodate the 

doctor, there being no objection from the opposing parties. 


MR, KLONSKy: Thank you. 


Sherman-direct 
THE COURT: He will be recalled. 


MR. KLONSKyY: Dr. Sherman. 


A WN, cCa:led as a witness, havin« 
been duly sworn, testified as follows: 
T EXAMINATION 
KLONS KY : 
Doctor, are you a regular! licensed practiti 
in the State of New York? 
A Yes. 
Without asking you a quantity of questions, 
can you give us the benefit of your medical background? 
py I am a graduate of Yale Medical School 1934, 


trained in surgery at the Lincoln Hospital, the Bron~x, 


Hospital for Special Surgery in New York, the Post-Gradu 


Division of the New York University College of Medicine. 
Licensed in New York State in 1935. Dur ing World 
War II, I spent four years in charge of various surgical] 
installations for the Army Air Forces. 
Since 1946 I have been in private practice in 
New York City specializing in genera! and traumatic surgery 
The term traumatic surgery meaning the treatment 
of injuries of all kinds. 


At this time I am visiting surgeon, formerly 


| 


oh Sherman-di 
director, at Trafalgar 


Albert Einstein Hospital, visi j surgeon at Lincoln 


Hospital, consulting Surgeon at various other institutions. 


[ am a Diplomate of the American | Surgery and 
a Fellow of the American Colleae o: urgeons., 
I am associate professor of Surg*ry at the 
Albert Finstein Coll f Medicine. 
my request did 
Fernandez? 
Yes, @ir.. 
when was that? 
I will refer to my records to refresh my memory. 
That was on February 3, 1975. 
Q Was this with respect to an accident that occurred 
on September 1, 1968? 
Could you give us the benefit of your findings 
and conclusions that you made at that time? 
A Surely. At that time in examining his head I 
found normal bone structure. 
In examining his neck I found a loss of the 
normal cervical lordosis. 
Q What is that? 


by that I mean that the forward curve of the neck 


herman-direct 


longer curved, but almost 


[Is that spasm? 


It is the result of Spasm. ft is 


itself, 
iscles in 


palpat LO, 


sea with my finger on various 


was tender ae 


e dV 


;: He complained of pain on pressur 


entire cervical spine, that is the bony part of the 


-K, which I could feel with 


the stiff muscles in the back of the nec} 


both sides, 


When I asked him to mov 


through a few degrees in any direction. Normal! 


of motion of the neck is quite large and ever: 


to move his neck he complained otf pain and 


moving. 


When I attempted to move hi 


f pain and so I stopped m 
I examined his shoulders 
they were entirely normal. 


I examined his trunk, that 


iound that although he stood up Straight 


eoh ) Irman-ai l¢ 


8 


twisted ul é S nde palpation, again he 


complained of ii on pressure, over the muscles in th 
back on either side of the 5s; . They are called the 
paravertebral muscles in medical language. 
When I asked him to move his trunk, that 
forward, backward and to the sides, he could 


bend j normally forward, but when he tried bend it 


eé 


backward he coul hardly do that because } Said it hurt 


a good deal in the lumbosacral joint, which is the lower 


part of the back. 
He was able to bend his back normally to the 


side and normally to the left side. I then performed 


certain tests designed to see whether there is any 


right 


irritation or damage to the nerves that leave the spine 


and go into the legs and I found that there was no suc 


I then did a neurological examination which 
essentially normal. 

That is the extent of my examination. 

What was your finding? 

My tindings were that this man was suffering 
from a chronic strain of the muscles and ligaments and 
a chronic inflammation of the muscles of the back of h 


[ Say strain, | Te an injury to muscle which is 


h 


was 


is neck\ 


caused 
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dden stretching the muscle which 
téars small fibers of muscle. 


found the same strain or the 


ments of the lower back known as the ar spine 


found that he had an aggravat 
the term aggravation meaning that it was 
ind the ‘rm activation, meaning that a previous 
i1ét condition was now made Symptomatic or causing 
ifficulty, a traumatic aggravation and activation, as 


preexisting osteoarthritis of the cervice] 


Osteoarthritis is rheumat ism and it is a 


ich develops with inc reasSing age as a degenerat ive 


in most people past age 40 and I tound that Mr. Fernandey 
4 worsening, as I said, and production of symptoms 
this condition as the result of an injury to his neck, 
Finally, I found on the basis of what he told 
mé about his symptoms and the accident that he was 
‘rom a cerebral concussion and a post-concussion state. 
MR, REID: [I abject to that, vour 
foundation that has been laid for a 
not a treating doctor. He was the exar 


KLONSKY: If you will look at the hospital 


> hospital 
records particularl, mber xhibi , relative 
to his second admission to St. j S. What is the final 
diagnosis of the hospital? 
The final diagnosis written on the front sheet 
1. Post-traumatic cranial syndrome. 


2 Condition of the head result ing from injur 


secondly. Laceration of the scalp. A laceration 


Third, Severe anxiety x 
nervous reaction. 

Fourth. Cervical myositis, which is what I said 
I found when I examined him, namely, a chronic inflammation 
and irritation of the muscle 

You have looked at Plaintiff's Exhibit 5, the 
hospital record at St. James. will you read to us the 
pertinent portions there related to his disability particularly 
the brain test that they gave him. 

A Yes, sir. This man underwent an electr ence phalogram 


on September 10, 1968, Electroencelphalogram is test 


which is done by putting electrodes on the skull, connecting 


them up to a machine and recording the brain waves. 


A doctor who specialize in this field know what is 
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al and they know what is not norm 
kectroencephalogram done at 
111 read the last -- well, I will r 
Dominant activity 10 circles 
ilpha. 
interpretation, that has no great meanin 
Next paragraph. Some irreqular wave focus 
temporal chiefly posterior temporal. 
This means that there vere abnormal brain wave 
he back of the temples on hoth sides. I will indica 
That would be ji he + am pointing 
with both of my fingers é éar level of 
skull, 
Before you leave that, is that where the 
lacerations were, the stitches? 
His lacerations were on the temporal area, whit 
the same area, 
third paragraph, occasional generalized 
is an abnormal finding indicating irri?t 
brain, 


The next line, moderate]: ibnormal, thi 


3 , 


an interpretation indicating that in the Opinion of 


e lect roencephalograph interpreter these tracinas wer 


normal, 
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Lastly, generalized chiefly bitempor al, which 
means that the abnormality in the brain waves was all 
over the brain, it mostly on j f the head at 
the temple area. 
Q What is the relationship between an EEG that 


is taken eight days after the ac le and one that is taken 


six years after an accident. Which is more likely to show 


what has occurred? 

The electroencephalogram taken immediately 
or a short time after the accident is a much more reliable 
indicator of what occurred in the brain than one taken 
some lengthy period like six years later. 

Q Ss there anyreference in this record to a neuro- 
logical condition that he suffered from? 
there is. 

First of all, the final diagnosis of a post- 
traumatic cranial *-ndrome is a neurological diagnosis. 

Then there is a neurological consultation by 
a Dr. Rinzlec. These pages are not numbered, but it is a page 
in this Exhibit 5 which reads “Report of consultation 
from Dor. Lotman to Dr. Rinzler.' 

Dr. Rinzler details his findings and makes a 
diagnosis of laceration of scalp, concussion of pr ain, 


cervical myositis, severe anxiety reaction. 


Sherman-direct 
the conclusions t 
is that correct, 
Yes, sir, except for t severe anxiot: 
competent to make tt 


[s there anything the 


for one day 


f am speaking now 
€ attending doctor S, has numerous 
? neurological 
a head in jury 
Then on September th ) Ms note that 
reports that he "loses" iS Sight from time to 
intermittent loss of! Sight : neurological sympto 
repeat the headaches every 
On September 11 there is note which 


lectroencephalogram Shows some slight abnorma Lit i 


ase discussed with Dr. Rinzler who feels patient has 


had slight brair contusion. Signed 
What is a brain co; tusion 
Well, a brain contusion is 
Seerious injury to the brain. 
The usual injury 


the head is a concusion. A contusion is worse than 
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On September 3) he 6 a notation that a 
Spinal tap was attempted a! successful, 
From then on to Sey 26th when he lef 
hospital I do not find 


MR. KLONSKY: 


Look at this neurological note 
examination, the last one. What does that sa 
A This is a report of he ‘ySical examination 
performed by the intern or resident when he cntered the 
hospital. It says: Neurological-- 
[ refer to the last one down here. 
vp-creflexia, patellar and I think it 
ys biceps. A trace of clonus is present. Hyperreflexia 
means that the reflexes caused by tapping the tendons, 
such as the knee jerk where the tendon is tapped just 
below the kneecap and the foot flips out, that these reflexes 
were more than usually active. This is a sign, wone of 
the signs of brain damage or irritation. 


The clonus means that when the reflex was 


elicited by tapping the tendon, not only did the extremity 


jerk out, but it continued to vibrate back and forth. This 


is an abnormal sign and is an accompaniment of brain damage. 


is tremors 


I don't 


anything unless 


ple ase 
eptcemin 


tintift who was working 


the v ; 1 hold 


Cargo and have to use vour 


Eptember 


a period -« time, ubstantial per j 


time wit the complaints and the findings which 


noted, being treated by ir Lotn 


reason f : ; ; 
no Ging struck the head and body 
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pineapple cans and cart va ed ose consciousness 


for a short time and he next found himself on deck and 
then was taken to the Je c ital emergency where 
they took three sutures in the parietal region of his 
head and discharged. 

Three or four days later on the 4th of September 
he passed out in the street, was taken back to St. James 
Hospital where he remained as an in-patient for approximately 
seven days with the positive electroencephalogram and 
positive neurological findings that they made and which you 
read, 

That he now has complaints that limit his work 
Capacity only to dockside and he does have headaches and 
he does have limitation in the use and function of 
body as compared to how it was before this accident. 

Now, Sir, do you have an opinion based ca 
a reasonable degree of medical certainty as to whether 
the accident of September 1, 1968, was the proximate 
cause of his complaints and disability? 

yes, I have an opinion. 

What is that opinion, sir 

My opinion is that it was. 

That. it was? 


it was tne proximate cause of his complaints and 
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se Titty. 
Q Do you have an opinion based on the same frct- 
S to permanency? 
Yes, I have, 
What is that, sir? 
My opinion is that the condition which 
examined him is permanent. 
Is that consistent with the condition he had 
hospital? 
Tt 38 
And these frin“ings were nm.de thereafter? 
) aw He 
QO Do you have an opinion as to his work canacit: 
in the future? 
yes, I have, 
What is that, sir? 
A My opinion is that he cannot do anv work which 


involves standing on heights or very Strenous activity. 


Q Can you state this with a reasonable degree of 


medical certainty? 
A Yes, | Sait, 
MR. KLONSKY: Your witness. 
CROSS-EXAMINATION 


BY MR, KETID: 


Sherman-cross 178 
Sherman, do you often testify in court? 

Yes, 

How ma 
court a month? 

About four or fiv 

Tha 4wOuld be about 48 s during the year 
Or more than that? 


No, it comes to about c 35 times a year. 


You testified mostly on behalf of the injured 


Mostly, but also on 
Do you charge a fee 
"on... 822: 
O You also charge a fee for coming into court 
to testify? 
A yes,sir, 
Q What are you charging the plaintiff today 
to testify? 
A $75 hour. 
When you come into a court on other occas ions 


and testify for plaintiffs, do vou get paid then? 


Would you say you are a professional witne 
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910, would vou testify 
« Reid, I would tec: ify 
REID: Very well. 
octor, I have just been given vour 
£375... X haven 't 
me hospital records here 
MR. KLONSKY: TI don't think t 
question, your Honor, 
But I am going to -- 


THE COURT: Are you putting a question to ¢ 


ntness or are you just making comments as you go alona, 


Mr. Reid, 
MR. REID: Strike it out of the record, 
Let's go to your examination, Docto: 
you gave this patient of yours, this plaintiff, several] 
orthopedic t ts and you stated I believe in your report 
that straight leg raising, Laseque and Patrick test were 
bilaterally negative. What is a Straight leg raising test? 
That is a test which j to determine whethe 
been any irritation or Gamage to the nerves 
from the lower back and going into the legs. 


What about the Laseque test ? 


That is a similar test with the same purpose. 


Sherman- 
And the Patrick 
The Prick tes is < to determine whether 
there has been any injury t« 1@ Sacroiliac joint or to 
the hip joint. 
You found all of these tests to be negative? 
I did, 


negative 


In connection with your further examination of 
this patient, I see here that the lateral flexion is 
carried through a normal range on each side. What is the 
lateral flexion test? 

Well, I did lateral flexion tests in two areas, 

in the neck and one in the lumbar spine. 

Lateral flexion means bending to the side. 


They were within normal ranqe? 
J 


What is a flexion test? am referring now 


trunk. 
Flexion means forward bending. 
Q Bending over to pick up 
floor? 
Yes, SOL. 


You found th: Oo be normal? 


herman 


extens 


is bending 


That can from indivi 


octor, depending upon 


are notall built 


don't all have the same amount 


Cranial nerves apparen 


‘ould you explain that 


Surely There 12 
brain through openings in the skull and they called 


r 


cranial nerves. Four of them control vision and movem 
smell], 


One cor of 


the sense ste and another cont: ls movements 
face and neck, anothe controls sen: 


One of them controls the activit 


he face, 


lungs, stomach and intestines. 
Another one controls moveuents ot the 
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controls movements of the trapeziu muscles, which are 


muscles that shrug the shoulder as I am doing now and, 


finally, there is one 2 rat controls hearing and balancé. 


In the indication ot Mr. Fernandez I found that 
these nerves appeared 
a) Referring again t 
say deep tendon reflexes are equa ind active 
upper and lower extremities. | you tell us what the 
are in connection with the upper extremities first? 
In the upper extremities there are three reflexes 


which are commonly tested for ind which I tested for. 


They are the reflexes of the biceps muscle by tapping 


the biceps tendon the arm jerks up. 


The reflex o a triceps muscle. By tapping 


the triceps muscle in ie ba fF the arm, the arm straighten; 


up. 
And the periosteo radial reflex. By tapping 
the thumb side of tine forearm, as I am doing here, the 
hand jerks up. 
They were normal. 
@) Tell us about the lower extremities deep tendon 
reflexes, 
In the lower extremities there are two which are 


generally performed and which [ did. 


the tend 


done the 


beiieve you refer 


n the records 


to the deep reflexes. 


You said that would in > brain damage: 


you didn't 


lid not. 


{ believe in your neurological exan 


Said tha. there are no sensory defects. Could 


means that sensation was normal over all 
tested, 
cotton and M: Fernandez vas 


{[ touched him with these two 


< 


Some time in an mxioty rei you get 
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positive 3 a result ot those 

I beg your pardon i didn't hear your entire 
questica, 

MR. REID: Would you 21 the question? 

(Read) 

I don't understand your 

Reid. 

‘ou make these tests see whether or not 

the nerves or the Sensation is impaired in the area. That 


is tested, whether it is the arm or the leg or the trunk. 


Sometimes these things have a relation to an 
anxiety reaction? 

A It is possible, 

What is a peripheral vascular examination? 

That is am examination of the pulses of the arms 
and the legs and the fteet and an examination to see whether 
there is anything obviously wrong with the veins of the legs. 

2) You found that to be normal? 


I did, 


Q You speak about the cervical paravertebral muscles. 
'$ 


You said it was quite stiff. 
E 63d. 


That can be simulated, can it not, Doctor? 


uuld n 


tenaerness 


being told 


an involuntary vithd: 


, 


2 . > 
tenderness to palpation 


-xisted 


Vithdraw may | a voluntar 


yuld, 


alk about 


inding iS so 


2 Contusion or lacerat 


would, 
when 
inside the brain, can 
I couldn't see inside 
if that is what you mean, sir. 


didn't run any, 


electroencephalogran 
No, sir, I did not. 


Q Can various méasurements being made by a doctor 


also depend upon the willingness of the patient to coopera 


does it not? 

Well, that depends upon what measurements 
have in mind, s 

Say the cervical spire. For instance, you tell 
a patient to turn his head t he right or to his left or 
up and down. That i a voluntary movement, isn't it? 

Yes. it is, 

And it could be stopped 

It could. 

I believe you also <amined his shoulder girdles 
and upper extremities. 


iT, 


und no muscle 
Circumterence,. " that 


indic 


octor? 


iS, doesn't 


range, were they 


They were, 
You notice in 


head were 


ites that there 
what it indicates 


ny relterence ian the hospacal 


the hospital 


records, 
Q What is a hemat 

Atematoma is 
liquid blood jepending upon ho 

fou can have that } Sulit oF a contusi 

the brain? 

One Can have it, yes. 

Did you inquire of Plaintiff when 
examined him as to what had ‘nthe nature and extent 
his work and activities since he returned to work’ 

Yes, I did, 

Q What history did he give you as to the type 


and nature and extent of work? 


told me that wren I saw him that he was work 


operator. 


That is like a truck driver, isn't it? 


ing 


ll, a Hi-Lo is a rather small thina It is not 


nearly the size of a truck. It runs on the pier and picks 


things up and puts them down. 
Q Have you ever driven one, Doctor? 
No, Sir. 


DO you Know whether can turn within a smaj)l 


Or 


nerman-cros: ] 


’ E+ } 
4 am afraid [ am no expert on Hi-Lck Mr e 
I takes a rtain amo t yf ] ! 
I n it It those trucks 
° LONS KY: nyection, your Honor 
s ] KnOw,. 
I n I th ut iid ) t 
‘ 
3 en 
woulc um Call that hat type o wor ! 
’ 4 woe Z 
nat Was, lig it work x Moderate yr K rw t 
ia « 
i i i that Licht 
ight work , 
{ 
, Sir. 
15 ; 
« REID i fave no rt r muestio 
16 
OURT: Mr. Kenny. 
17 
f MINAT ITQN 
18 
, EPI Ve 
L< . Lith Y : 
19 
Doctor de ’ spi i 
xr, Go the hospital records indicat mn 
BD 
Lf t 
7 
“si 
No, sl! 
MR. KENNY: That i: ill 
23 
- 'SROEN: IT have no quesi ion: - your Hono 
2A 
CROSS MINAT ION 
25 


Doctor, 


No, 


Do you t 


8] Doct 


the plaintiff 


A review of 


I did 


MR. 

REDIRECT 
BY MR, 
Q Doct 

to this 


man, 


that true? 


you 
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redirect 


did you take any rays of this man? 


I did not. 


ive an machine, Doctor? 


rav 


or, what is your basis for saying that 


has osteoarthritis? 


the X-rays which taken e 


were 


took no X-rays? 


not. 


BRADY: Thank you, no further nuestions. 


EXAMINATION 


KLONS KY: 


or, in your review of the records pertaining 


found he was treated by a Dr. Lotman, is 


I. did. 


Q Did 


to his return 
Yes, 
What 
A Just 
tell you. 


Q 


oe. 


to 


Page 2, 


yrote with respect 


you note what Dr. Lotman 


work and when he could go back to work? 


I did. 


is 


that? 


a moment, sir, [ will check my wecords and 


Doctor. 


Lotman found had the opinion ¢, 


Sewhere,. 


Sherman-re: 
return to regul 


7 196 9? 


is. A Little 


t me ask you this, Doc 
ind get a picture? 
Only by the use of certainly highly specializ 
The ordinary X-ray the head does not 
how the hrain. 


The brain, when y« damage any part of the 


regenerate? 


Can that wea of destruction be the subject 
nother electroencephalogram would he neqative? 
As times goes on the area of the brain which 
been destroyed becomes scarred over and as the 
increases in amount, the electroenceohalogram abnor: 


decrease in amount so that as time qoes on the same p 


who had an abnormal elect -oencephalojram shortly after 


IndYury would develop an electroemnc: 


more and more normal Ss time went o 
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Does that mean that the 
improved? 


It does not. 


In other words, there is some sort of cover up 


of the brain cells? 


A The brain has the capacity for shift ing the 


activity of the brain from one area tio the other. 


An injured area loses the activity and it goes to another 
f 


area, but the injured area remains injured forever. 


brain cells, once they have been damaged, do not grow back. 


Let me ask you this, Doctor. On the 4th 
September he fainted in the street ¢nd blacked out. 
is that indicative of in this man's case? 


A In this man's case-- 


I object unless; he lays a proper 


The 


of 


Vihat 


foundation, Your Honor, this man says he is an orthopedic 


man and a surgeon, 

MR. KLONSKY: That doesn't mean he can't 
to simple medical questions. 

THe COURT: Is at in. that area. Is that 
you are suggesting? 

MR. KLONSKY: Yes, your Honor. 

THE COURT: All right, vou can answer it, 


In this man's case, and I base my answer 


testify 


what 


on a 


Sherman-redirect 
hospital reeued: Since there 
Finding in the entire hospital records of any other 
ould cause a black out, I conclude the ckout 
used by the brain d 32made 
few days prior, 


MR. KLONSKy: 


L{NATION 


Doctor, when you examined Mr, Fernandez, 
take his blood pressure? 
L. 22a; 


How did you find it to 


blood pressure Was 144 over 94, which is 
Slightly high in the diastolic range, but within normal 


limits 


High blood pressure temporar 


blackout, couldn't it, Doct or? 


A very high blood pressure can cause one, but 


not have it when he WaS admitted to the ho: pital. 


Blood pressure various from individy 
tt, Doctor? 
They do, 


What may be a high blood pressure 


may be alow blood pressure for another ? 


No, that is ne 
vary within what is medically called a range of normal 
and high blood pressure has ‘ertain range which can never 
be conzidered low for any! 

.) What I mean is, take 1is my Doctor. Did 
you give him a series of tests S pressure 
to determine whether or not he 1 normal range? 

Mr. Reid,blood pressure fulls into a normal 
range. The blood pressure of anyome individual is either 
within the normal range or not. 

Speaking on the basis of medical knowledge, 

I would say that the blood pressure that Mr. Fernandez 
preser’ i at my office was within a normal range. 

Q Wouldn't a irdiologist, Doctor, take a series 
of tests for the blood pressure before he would make 
a determination as to whether or not that person had 
he may consider as a cardiologist to be a normal range 
based upon further examinations which a cardiologist 
might perform? 

MR. KLONSKY: Objection. 

THE COURT: What is the objection? 

MR. KLONSKY:What d« cardiologist have to do 


with this case. This other person he is talking about 


which is not the plaintif! He is not specifying this 


Sherman-recross 
the records in this case and T spect fu 
he is going far afield within the 
of my redirect 
THE COURT: What 
Cardiologist miqht do? 


MR. REID: Just wanted to shoyv, vyvour 


history that the plaintiff ma: have qiven tot 
doctor am exploring the possibility here ¢ hat 
blood pressure may have something to with it: 

THE COURT: I think you can that question 
the doctor. I think you have ask he doctor whether 
possible for high blood pressure to caute a temporary 
blackout and I believe he has answered that. Where are 
we going from there? 

Mr. Klomsky asked you about certain tests that 


would make concerning the brain 
| 


X-rayed the brain and you couldn't tell what was on 


the inside of the } ain. Isn't that called an anqioqgram 


Of course there 


There is est also called the pneumoencenhal 


There is. 


You didn't perform eithe) »f those 


OGL« 


-rman-recross 
redirect 
No, si 2re done aS pat of a hospital 
admission. They are not done in doctor's offices. 
You didn't make n scommendation, I[ se 
recommendation in your report, Doctor, 
those tests be performed at any hospital? 
I did not make suc recommendation. 
You have talk bout an abnorinal electro 
:logram. You noticed in the hospital records, Doctor, 
didn't you, that the encephalogram showed a questionable 
positive indication of cerebral injury. Did you see that, 
Doctor, in the hospital records? 


A { don't recall those words, Ma: see it again? 


I will be glad to refresh my memory. 


see that notation in the final summary 


MR, REID: Thank you, Doctor. No further questions. 
THE COURT: Anything further? 
MR. KENNY: No, your No, your Honor. 
~. BRADY: No, thank you, your Honor. 
REDIRCT EXAMINATION 
BY MR. KLOUSKy: 
Q The earlier report you read, was that signed 


by a doctor? 


It was. 


92 


a 


Sherman-redirect 


recross 


aS the person they qave him to 


MR. BRADY: I dm't thin 
your Honor. 


DO you know who wrote th 


a name here? 


The final summary is written by Dr. Peck. 


Would you look at the elec troencephalogram and 
the name of that doctor? 


The electroencephalogram is Signed 


is 


- Rinzler who was the neurologist 


uu Know him as a neurologist, Dr. Rinzlerz 


I have heard his name mentioned as neuroil 


a 


His report, does that say anything ( 


ua 
question about the electroencephalogr am? 
His report does not say that. 
fs That 19 28 | 
RECROSS EXAMINATION 
BY MR. REID: 
found what I pointed out 


summary, didn't you, PDoctor? 


Lante ]m 
presenc: 


THE COURT: 


COURT : 
DIRECT EXAMINATION 
BY MR. REID: 


Q f Lantelme, are you her 


In September, 1968, by whom were you em 
States Marine Line: 

In what capacity? 

Cargo claims manager. 

I have documents here that I will ask you to 


identify, but before I ask you to do so, in connection 


with the vessel the Chios, were you familiar with voyage 


number 


Is that qlled a Fi ist voyage? 


Inbound voyage, 1, from the East Fast to the 
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S there any custom and practice 


with surveys 


there was. 
actice 
vy the 
inue to survey during iding an 
bsequent to loading at eact 
they took photographs at each port also. 
that procedure in th: 


isiness ¢ the company? 


fhese survey reports 


into the New York of 


of business? 
Yes, they were. 
You received them in the 


of the company: 


And these surveyors were 


and uSual course of business? 


Yes, 
Q I will ask you whether or t you can ident if) 
document, Mr. Lantelme. 
This is the time charter party between 
hios Shipping, Limited, and States 
Lines, the charterers, 
What is the date of that one 
March 1, 1968, 
[I show you another paper and ask you what that is. 
This again is a time charter party between th 
owners, Chios Shipping Company and States Marine Lines, 
charterers. 
That charter there covers voyage numper 5? 
dated June 12, 1968. 
I would like for these to 
aS one exhibit. 
THE COURT: That would be Defendant Chios Exhibit c, 
(Defendant Chios Exhibit C marked for identifica- 
tion.) 


I will show you another paper with attachments and 


ask you whether or not you can identify that paper. 


This is the survey :eport held at Dadiangas and 
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nila in the Philippines, 

a That is one o. these reports that you referred 
that is ide in the regular nad usual course of ! 
MR. REID; I offer that in evidence, 

MR. BRADY: I object, your Honor, 
THE COURT: There being no objection -- 


MR. BRADY: I did place an o!} jection. 
THE COURT: What is your objection? 
MR. BRADY: As to the survey report, your Hon 
it was prepared by some independent contractor who is not 
in employee of the United States and therefore would not 
e a record kept in the course of isiness of U.S. 
THE COURT: He is n in employee of the Unit: 


States, States Marine. 


MR. BRADY: As far as States Marine, the per: 


= 


who made the so-called report was not an employee of 
Marine, It was some independent contractor and it would 
be in the course of States Marine's } isiness to keep th 
particular record or to make it 

THE COURT: What do you say to the objec 
Reid? 


MR. REID: He has testified, your Honor, tt 


the custom and procedure of the company to handle their 
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2 Eastern business in this way and that is th: iy they 

j performed their charter business. Tney hired the ship, they 
4 got the surveyor to go ther and ke care of the cargo 

5) ind see that the cargo was loaded and to take the photo 

6 graphs, to see that everything was performed. 

7 THE COURT: And send a report to the New York 

5 


of fice? 


a MR. REID: Yes, 
10 THE COURT: Overruled, 

_ 1} MR. BRADY: Respectfully except, your Honor. 

xx 12 | (Defendant Chios Exhibit D received in evidence.) 
13 THE COURT: What is the date of that report, 
14 Mr. Reid? 
‘ S| MR. REID: The date of the report is July 11, 

16 1968, at Manila, with a covering letter dated Tuly 23, 1968. 
17 Q Referring to thi Exhibit D, I see that the 
is | 


covering letter is siqned by International Harvester 


19 MacLeod, Inc. Who are they? 
20 A hey are our agents in Manila. 
21 | Q I will show you a further paper and ask you whether 
22 || : 
xy not you can identify that paper. 
” A This is a similar survey held at the port o. 
a | 
Keelunq in Formosa, 
25 


Q [Is that after Manila? 
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Yes. 
Ot after the Philippines? 
Yes. 


Is there a covering letter attached to tha 


Yes, the covering letter is dated Aucust lL» 
from Taipai., 
Q It is addressed to States Marine? 
States Marine Isthmian Agency, which is the age 
for States Marine, 
re) Who was the Taiwan Maritime Company ? 
That is our agent in Taiwan. 
MR. REID: I offer this in evicence, 
MR, LARSEN: No objection. 


MR. BRADY: I would have the same objection, 


THE COURT: Overruled, 
MR. BRADY: Respectfully except. 


(Defendant Chios Exhibit &£ received in evidence. 


Q I will show you, sir, a paper which has already, 


been marked in evidence as Plaintiff's Exhibit 3 this dati 
Could you identify those papers? 
A This is a similar survey report held in the po 


of Heong Kong, 
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What is the date of that report? 

July 27, 1968. 

Is there a covering letter with that? 

Yes, dated August 9, 1968. 

Who is that from? 

Hong Kong Maritime Company, Limited. 

Who is it. addressed to? 

States Marine Isthmian Agency. 

Who is Hong Kong Maritime? 

That is our agent in Hong Kong. 

MR. REID: I would like to offer this as an 
exhibit. 

THE COURT: Any objection? 

MR. KLONSKY: It is already marked as an 
exhibit. 

MR. REID: Yes, but he objected to it. 

THE COURT: We are admitting it into evidence now. 


It will be marked De-endant Chios Exhibit F. 


MR. KLONSKY: i thought it was already in evidence, 


I was reading a part of the deposition. 
THE COURT: It is already in evidence. 
MR. LARSEN: Not as to Castle & Cook wp until now. | 


BRADY: I have the same objection. 


La 


Lant elme-direc 
THE COURT: Overruled, 
(Defendant Chios Exhibit F received in evidence 
Is Hong Kong after the Philippines: 
Yes, it ig. 
I will show you another paper and I willak you 
not you can identify that. 
This is a similar survey report held 
Japan. 


Who performed that survev? 


International Inspection and Testing Corporat i« 


MR. KLONSKY: Can we have the date on that, pl 
THE WITNESS: August 5, 
Who are those people? 


They are survevors in Kobe that we 


You received that in the New York office: 

Yes. 

MR. REID: I would offer that in evidence. 

(Defendant Chios Exhibit G received in evidense 

MR. BRADY: Will yow Honor kindly note the 
same objection. I know your Honor has overruled it. 
Do you remember in an examination before tric 


I asked you for the production of certain photographs 


which were taken and sent to New York and you said you woul 
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them and send them to me when you found them? 
Yes, 2 ‘did. 
Q I will ask you \ ther or not you can identify 
these photographs? 

A Yes, these are the phctographs I sent you and 
that were referred to in the survey report. 

Q Which is already in evidence? 

Yes. 

MR. REID: If the Court pleases, I would like 
to introduce those in evidence together with a blown up 
copy for the convenience of the Court and the jury. 

MR. KLONSKY: Can we sce these? 

MR. KENNY: May we see these? 

MR. REID: Sure. 

THE COURT: Is there any objection to the 
admission of these photographs? 

MR. BRADY: If I may ask the witness a question, 
your Honor? 

THE COURT: Yes, 

VOIR DIRE EXA/{INATION 


BY MR. BRADY: 


Q Mr. Lantelme, were you ever on the Chios at all? 


A No, Tt wasn't. 


Were you present when these photographs were taken, 


Lantelme-direc 


No, I wasn't. 
Q Other than being in some file, you don't 
anything about them, do you? 
A No, 
THE COURT: Do you have an opjection to the 
nissipility of these photographs ? 
MR. BRADY: Yes, your Honor. 
THE COURT: What is it? 
MR. BRADY: The witness can't Say this was 
taken in the hold of the Chios or any other ship. 
THE COURT: What do you Say, Mr. Reid? 
MR. REID: These are referred to, your 
THE COURT: In the report. 
MR. REID: Survey report and Mr. Lantelme 


have these with him when I examined him before trial, 


had a letter that indicated they had received them and he 


said he would look for them. He gave them to Mr. Larsen 
his counsel, and his counsel sent them to me, 

Now, I have gone through them and it shows some 
Stowage other than in number 3and 1] have picked out just 
number 3, the lower hold $o all I am really talking ahout 
is one photograph now. 


THE COURT: That was a part of a particular report 
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already in evidence? 
MR. REID: yes. tt 36. 
THE COURT: Which one? 
MR. REID: The one we mrked Exhibit D. 
THE COURT: All right, let it be received. Mark 
it Chios Exhibit D-1. 
(Defendant Chios Exhibit D-1 received in 


evidence.) 


Q I will show you another paper and ask you whether 


or not you can identify that. 

A This is a survey report held in Erie Basin 
Terminal in Brooklyn on discharge of the vessel. 

Q Is this the original of that? If it is, we will 
use the original instead of the copy? 

A Yes, it is. 

Q Was that report also made and kept in the regular 
and usual course of Fusiness? 

A Yes, it was. 

Q That is directed to whom and from whom ind what 

the date of it? 

A rne report is dated September 30, 1968, There 
is no covering letter on it. 

Q It is addressed to whom? 


It was held at the request of States Marine 
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[Isthmian Agency. 
MR. REID: I would like to offer this 
MR. KLONSKY: May 1 see that, please, 
eptember 30th, that is after the accident, riqht? 
THE WITNESS: That is the d ite of the report. 
MR. KLONS Ky What is the date of the sur 


WITNESS August 25th, -OLs. . 2 


KLONS KY: Up to the “ay 2 i@ accident. 
LARSEN: 1968, Mr. 
WITNESS: 1968, 
COURT: Any objection? 
KLONS KY: No. 
BRADY: rT have the same objection, 
THE COURT: Ovarruled, 
(Defencant Chios Exhibit H received in evidence 


I will show you this paperl sir, and I will ask 


-— 
you whether or not you can identify that paper. 


This is the mate's receipt for the 
Dadiangas, the port of loading. 
What ic the date of that? 
July 6, 1968, 
T will show you another dap ask you whott 


not you can identify this. 


3 Z 
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A This is also a ite's receipt at the port of 


Dadiangas for July 6, 1968. 


Q Were those mate's receipts received by the States 
Marine in the regular and usual course of business under 


the charter party arrangement? 
A Yes, 
MR. READ: I offer these in evidence. 
THE COURT: AS one exhibit? 
MR. REID: One exhibit. 


(Defendant Chios Exhibit I received in evidence.) 


MR .BRADY: May I have the customary objection, 
your Honor. 
TrE COURT: Overruled. 


Q I will show you these two papers and ask you 
whether or not you can identify those. 

A These are two bills of lading covering pines 
from Dadiangas to Newark, New Jersey, 

Q Whose name appears on the bills of lading? 

A States Marine Lines 

MR. KLONSKY: May we have dates? 

Q These are the bills of lading that were issued 

for the ship in question? 


A Yes. 


MR. REID: I offer those in evidence? 


Lantelme- direct 
KLONSKY: What are their dates? 
REID: Both dated July 6, 1968, 
THE COURT: Any objection other than the ons 
09 you have an objection to these documents? 
MR. BRADY: May I just look at those, 


THE COURT: Yes 


MR. REID: I would like to mention that thes: 
Papers were submitted to me by Castle & Cook in answer 
to interrogatories. 

MR. BRADY: TI have no obj tion to the bill o; 
lading, your Honor. 

THE COURT: Al] right, they will be received. 


(Defendant Chios Exhibit J received in evidenc 


MR. REID: If the Court pleases, 


guess but I can't seem to put my fingers on it 


MR. KLONSKY: Plaintiff's Exhibit 3 in eviden-ea 
is a carqo manifest, 

MR. REID: No, that is the Cargo stowage plan 

MR. KLONSKY: That is 2 in evidence, 

MR, REID: Any objection to it gOim;: in evidence 
L will find it, your Honor, and we can mark it 


time, 


> / 
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THE COURT: All right. 

MR. KENNY: S that Exhibit k? 

MR. KLONSKY: How cz you put something in 
evidence you don't see. 

THE COURT: We will reserve the letter K for 
hat purpose, 

Q Under the charte: party when the ship arrived 

at Newark, did States Mar ine engage Maher Stevedoring 


Company to stevedore the vessel? 


it paid for them? 


Q At the loading port where this Pineapple was 
put aboard. under the charter Party the States Marine hired 
the stevedore and paid the stevedore? 

They paid for them. I don't know how they were 
hired, 

MR. REID: If the Court pleases, I will have to 
ask this witness questions that were asked or read by Mr. 
Klonsky from this witness' deposition because the attorney 
for Castle was not present at the time. 

THE COURT: All right. 


MR. REID: There may be a duplication. 


MR. KLONSKY: Could we ask if pw - Brady would consent 
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h were asked these auestions no, the 
Samé answers would be forthcoming. 
MR. BRADY: I’m Sorry, 3 Gon't know whether 
would be forthcoming, sir. 
THE COURT: All right, I will explain to the 
that previously plaintiff's counsel read to 
feposition taken before trial, that is testimony t 
nder cath before trial of this Same witness and he read 
those to you and I explained that that was permissible 
the witness were abse 

It now appears that the witness was not abs 

ut 1S here to testify as against the defendant Dc 
we have been calling that Particular party. 

Now, the plaintiff was able to read that 
testimony or a@missions of an Opposite party and he 
them under that theory to you even though the witness is 
nere. That is a plaintiff or Party to the action can read 
the testimony or use it before trial of any other party 
for any purpose. 

At this time Mr. Read is goina to examine the 


witness on those same questions as against the defendant 


Dole since they were not Present during the earlier deposit i 


All right. 


I will show you, Mr. Lantelim, Plaintiff's 


which seems 


read 1968? 

AR. BRADY: I can't stipulate that it should 
read 1968, 

MR. KLONSKY: Voyage numbe 


Does that bear the name of Staves Marine Lines? 


THE COURT: Just a minute, You are proceeding 


to meet the objection? 
RET 


Marine Line? 


For what voyage i3 that cargo stowage plan? 
The Chios voyace nu 
That is the charter 
Yes, 
What ports did she md load: 


She loaded ; ‘laveri; Dadianqas, Manila, 


ng, Pusan and Os are the loading ports. 


Lante '1me- 


the practice 


Would you re 


(Read) 


Each loading port would 


nd in the last loading port would make 


me including al‘ the cargo, 


Was that cargo sto 


1d usual course of business 


Yes, it was. 


Did you receive it in the reqular and usua 


of States Marine business: 


Will you refer to number 2 lower hold, 


Lantelme, and tell us whether or not 


»f pineapple? 


Yes, there are 370 pallets of pines from 


to Newark. 24 pallets of key units. ‘They 


are also 


On that cargo stowage plan, what ports was 


the cargo destined for in the United 


States? 


Newark, 


Up at the top? 


Lante lme 


All the ports? 


New York, Newark, hiladeiphia, Baltimore, 


“as that on voyage numbe: 


MR, REID: I offer this in evidence. 


MR. KLONSKY: itill would Like to get that 


THE COURT: Just a moment Would you plea:e 


note that this is Pl-intiff's Exhibit 2 already in evidence. 


Now, this G» ument was put into evidence, Mr, 
Klonsky, as Tf understand it by the plaintiff? 

MR, LONSKY: That' right, ma'am. 

THE COURT: You are now asking that the date 
be clarified? 

MR. KLONSKY: Ye: the 1967 date there does not 


c 


cover voyage number 5, i sorry, it is the 1967 date 
there which does not cover voy ge number 5, [It has to he 


a 1968 date. 


THE COURT: There is an objection on the part 


of Mr. Brady to the admissibility « the document since it 


does not have the 1968 date. low, locument is 
admissible and the objection a: 1a date goes to the 
weight, which the jury oucht 9 attribute to this document. 


It is for the jury to decide ‘d on the testimony which 
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1t has heard whether this is a document relating to tha 
particular voyage. The document is admitted over the 
objection of Mr. Brady. 

Would you mark it. you want it in ‘vicence 

M?,. REID: We can leave that, your Honor, 
and just note that it is in evidence vith the same num! 
In evidence on behalf of Chios. 

THE COU.T: Mr. Reid, I think that for the pury 
of keeping the record Straight it probably ought to have 
@ separate number with respect to your case over ‘cainst 
the Dole group defendants. 

MR. REID: Thank you, 

THE COURT: We will mark that also with this 
ad sSignation, Defendant Chios Exhibit L in evidence. 

(Defendant Chios Exhibit I received in evider 

THE COURT: What did you call that again? 

MR. REID: This is called a cargo stowage plan 

Q Was there any py actice back in 1968 of States 

Marine in forwarding a cargo stowatje pian when received 
to the stevedore who was to disch irge the cardo at a U.S 


A I believe it was. 


Q Insofar as you kr-w, that pr Vctice anplied in 
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Yes, sir. 
Q Do you have the stevedoring contract with Maher 
Stevedoring Company? 
No, I don't. 
MR. REID: Do you have it, Mr. Kenny? 
‘MR. KENNY: No, I don't. 
MR. REID: Wil? you stipulate that Maher 
Stevedo-ed the vessel? 
MR. KENNY: We will stipulate that. I don't know 
whether it was pursuant to a written contract. 
MR. REID: And States Marine paid for the steve- 
dor ing? 
MR. KENNY: I can't say that, I don't know, sir. 
Q As far as you know, Mr. Lantelme, the States 
Marine paid for the stevedcres? 
A As far as I know, yes. 
@) In connection with the cargo stowage plan, which 
we have marked here as the Defendant Pxhibit B in evidence, 


it shows that in number 3 lower hold of the Chios there 


were 370 pallets of Pines. That means pineapples? 


A yes, it does. 
Q Did States Marine have anything to do with placing 
the pineapples on the pallets? 


A Nene whatsoever, 
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And they came that way into the loading port 
on the pallets? 
A Yes, 
Q Had States Marine on prior occasions carried 
prepalletized pineapples? 
A yes, 


Q When did States Marine first start to do that 


bearing in mind when you started to work for that company? 


A Carrying prepalletized pineapples? 
Q Yes. 
I guess about 20 years ago. 
Have you been with the company for 
yes, I have, 
Are you familiar with the pallets that were 
for the pineapples? 
Somewhat. 
LO you remember what they were made of? 
The pallex itself is made of wood. I don't know 
put together. 
Philippine mahogany? 
I think it is. 
And the cartons were glued one to the other? 
MR. BRADY: Your Honor, I think he is asking 


leading questions of his own witness at this tage. 
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THE COURT: Let's try not to be leading. 


MR. REID: He is an adverse party, your Honor. 


MR. BRADY: It is your witness. 
REID: Very well. 


COURT : Yes, he is an adverse party as 


MR. BRADY: He has been called by this party 


aS a witness, your Honor. 


THE COURT: Yes, but he is an adverse party called | 


by this party and therefore he may ask him leading questions. 
Proceed, 


MR. REID: Would you please he good enough 


to read the last question? 
(Read) 

A Yes, they are. 

Q How many of these cartons wouid be placed on 
a pallet? 

A It would depend on the size of the can in the 
Cartons, 

Q That could be anywhere from 72 to 126? 

A I believe that's right. 

Q The cans for a carton, that would als> depend 


upon the size of the can, would it not? 


Yes, it would, 
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And there could be 6, 12, 24 and 48 cans to the 
carton? 

Yes, 

Do these palletized units or packaqe. did the 
have straps of any sort around them? 

No, they don't. 

Q Take a carton off of a pallet, how would you do 
that, by taking it off by hand? 

MR. BRADY: Objection unless this witness has 
actually done this, your Honor. I don't see the basis for 
this testimony. 

MR. REID: His experience as a claims and careo 
man for 20-odd years. 

THE COURT: Do you handle this cargo or supervise 
its handling? 

THE WITNESS: No, I don't. 

@) How long has States Marine been carrvina these 
prepalletized cartons into Port Newark? 
A About 20 years, 


Q How long has Maher been engaged by States Marine 


to discharge these types of cargo? 


A I believe all of that time. 
KENNY: Prior to ‘6% 


REID; yes. 
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I believe all cf that time, but I am not sure. 
Tha would be about 20 years? 
Yes. 
MR. KLONSKY: 20 years from when? 
THE COURT: I didn't hear that. 
MR. KLONSKY: 20 years from when, your Honor? 
THE CGURT: When did you start working for the 
company? 
THE WITNESS: Well, I ami. th them 30 years, 
States Marine Lines, bv’ I think they started prepalletized 
loads of pineappli:s a’ .ut 20 years ago, 20 vears from 1968 
when this happened. 
MR. KLONSKY: Since 1948. 


TuiE WITNESS: I would guess, yes, I don't know 


‘HE COURT: I am getting confused now. 20 years 
from wher? 


THE WITNESS: 1968 when this happened. This 


voyage was 1968. So they started prepalletized pineapples 


about 1948. I may be wrong. a few years one way or the 
other. I believe it is about that long. 

Q Over this period of 20 years that you referred 
to, could you tell us whether or not you know that the same 


type of pallets and the same type of construction anda 
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loading was used by the ship owner? 
4 I have no idea, 

MR. REID: No further questions. 

MR. KENNY: Your Honor, I have a fiw and I 
will be brief, 
CROSS EXAMINATICN 
BY MR. KENNY: 

a) Mr. Lantelme, I ask you to look at the bill o} 
lading marked in evidence. I will put them up here, Exnij 
Exhibit J, the two bills of lating. 

Yes, 

Are those bills of lading clean? 

yes, unless there are exceptions on the rider 
which is not here. 

Tell me what a clean bil] Ot lading is. 


A A clean bill of lading is a bill of lading that 


has no exceptions to the condition of the Cargo -uch as a mage 


or short, 

Q This bill of lading that is in evidence refers 
to the cargo that was loaded at Dadiangas: 

A Yes, 

Q That is the cargo of palletized pineapple that 
was stowed in the number 3 lower hold of the ~hios 


that correct? 
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Part of it was at least. 
Had any of the pallets had an obvious defect, 
been iamaged, would that damage have been noted on that 


bill lading? 


MR. BRADY: Objection, your Honor. The rider is 
missing. The witness has Said part of it is missing. 

THE COURT: Yes, the witness | SO testified, 

THE WITNESS: Can I Say something, your Honor? 


COURT: There is no question pending before 


KENNY: I believe there is a question, your 
Honor. 
THE COURT: The objection was Sustained in that 
the witness has testified that he cannot answer that in th; 
the rider may have contained such a defect, 


Q If the cider contained Such a defect, would it 


have been noted on the face of the bill of lading? 


MR. BRADY: Objection to what a raider might have 
contained, your Honor. 

THE COURT: No, he can ask him whether a rider 
containing a defect would have been noted on the face of 


the bill of lading. 


MR. BRADY: Objection, your Honor. It may not 


have been nated even though a defect existed, 


797 
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THE COURT: We will ask him ii that is the 
practice, 
e) That is what I am asking In the usual course 
of the business of States Marine if On arrival to a 
bill of lading there had been noted damage to a parlet, 
would that damage have been noted on the face af +he bill 
of lading? 
MR. BRADY: Objection, vour Honor. 


THE COURT: y are being asked about the usual 


course of business. you have been there 20 years, 


THE WITNESS: yes. 
THE COURT: Have you seen bills of lading 
years? 
WITNESS: yes, 


COURT: Tell us about your experience in that 


WITNESS: If there waS <a exception on the 


MR. BRADY: Excuse me . He hasn't ans:-ered the 
question, your Honor, 
THE WITNESS: If there is an exception on the rider, | 


it is usually placed on the face of the bill of lading. 


Q Is there any exception listed On the fares of 


bill of lading in evidence? 
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A No, there isn't. 
Q So there were no obvious defects in the pallets 


when they were loaded to the Chios at Dadiangas in July 


of 1968, is that correct? 


MR. BRADY: That calls for a conclusion, your 


Honor. I object. 
THE COURT: The objection to that is sustained. 


You can only ask him about the face of this document. 


Q Is there any notation on the face of the document 
which incicates that any of the pallets of pineapple 


were obviously damage? 


MR. BRADY: Excuse me, your Honor, the document 


speaks for itself. 
THE COURT: Yes. 


Q T ask you to look at Exhibit I, the mate's 


receipt, and I ask you whether on those mate's receipts 


in evidence as Exhibit I there are any notations with regard 
to any of the pallets of pineapples that were loaded to 
the Chios at Dadiangas in July of 1968? 


MR. BRADY: You. Honor, that exhibit speaks for 


itself. 


THE COURT: Again he can look at it and tell us 


if there are any such: notations. 


A There are notations or exceptions on the mate's 
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receipt. Is that issued as the goods are coming from the 
pier and over the side of the vessel? 

It is issued on completion of loading. 


Q In your experience in 30-odd years with States 


Marine hati any of those pallets obviously been damaged, 


would the condition of that Pallet have been noted on 
that mte's receipt? 

MR. BRADY: That calls for a conclusion again, 
your Honor, we are talking about a specific document and 
he is saying a hypothetical for something that this witness 
has no knowledge whatever about. 

THE COURT: Again he can tell uS whether in the 
uSual course of busincss a mate's receipt would contain 
any such designation. That doesn't Say it was in this case, 
but he can ask him about the normal procedure, 


If there is an obvious damage it should be on 


the mate's receipt, 

Q That document doesn't have any? 

A No. 

Q In your service with States Marine with regard 
to cargo and containers that Carry cargo and pallets, do 


you know about the term latent defect ? 


is a latent defect, sir? 


Lo) 


w 


25 


eoh 


not qualified to discuss latent 


defects. 


A 


MR. 


He is merely a man who h 
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BRADY: Objection, your 
Or any 


nd] 
tha 


THE COURT: Overru 


MR, 


A latent defect is 


Honor. He is 


other kind of 


€S papers, 


BRADY: Respectf.illy except. 


Case or piece of machinery that lends 


damage or 


which are 


even though there was a 1 


which these cartons of pineapple 


correct, 


and also calls for a conclusion about things this witness 


Cay 


Yes, 


is previously damaged and can't 


a condition to a pallet or 


itself easily to 


be seen. 


be seen, it is a hidden defect, is that 


These bills of lading and the 


in evidence, 


sir? 


MR. BRADY: Objection, 


cannot answer, 


THE COURT: Overruled, 


MR. BRADY: 


Do you want to read that quest 


THE COURT: Read the question, 


(Read) 


Yes, 


2 


mato's receipts, 


Respect fully except. 


ion 


Mr. 


they could have been issued Clean 


S were shipped, is that 


It is speculative 


again? 


Reporter, 


right}? 


' 


atent defect in the pallets upon 
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MR. KENNY: Thank you, Mr. Lantelme,. 

THE COURT: Any further cross-examination of 
this witness? 

MR. KLONSKy: I would like to ask him one 
question. 
CROSS-EXAMINATION 
BY MR. KLONSKy- 

Were there anv claims made of any pineapples 

it came to the port of Newark? 
Yes. 
By whom? 


Dole, 


Do you know how many damaged cartons there 


Not offhand. 
Q What was the claim filed for the damage to Dole 


Pineapples? 


I don't have any records. 
Q Do you recall in your examination before tria} 
you said the claim was filed January 6, 1969? 
It could have been. 
Does that pertain to voyage number 5? 
Yes. 
Does it pertain to cartons of Pineapple in 


number 3 lower hold in part? 


to 


sf 
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a“ It could be. It could be from the other hatches. 
Q You don't have any records on this? 
MR. KLONSKY: I have nothing further. 
THE COURT: Do you have any cross-examination, 
Mr. Brady? 
MR. BRADY: Yes. 
a.J05S -EXAMINATION 
BY MR. BRADY: 


Q 


You have been employed by States Marine for how 


r 


many y@ars, sir? 


have 


A 


Q 


A 


Q 


T am in my 30th year, sir. 
What do you do for them? 
I am a ca go claims manager. 


Other than being in the claims department, 


you been in any other department for States Marine? 


A 


Q 


A 


No. 

You have always been a claims man? 
Yes, sir. 

You never handled loading? 

No, sir. 

You never handled unloading? 

No, sir, 


Did you ever goto any of these ports of call? 


6 


9 


10 


zg SF B 
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9 When did you last go, sir? 


A I would guess maybe six years ago, seven years aqo, 


Q But your normal procedure is to Stay inside 
an office, is that correct, sir? 

A yes. 

Q .Ou weren't present on the day this particula: 


voyage of the Chios was unloaded, were you, in Newark? 


“y No, sir. 

Qo How tar away were you that day? 

A 90 Broad Street. 

Q In Manhattan? 

ia) Yes, 

Q eas there a practice in 1968 for States Msirine 


to ship prepalletized packages of Dole goods, isn't 
tnat right, sir? 


Yes. 

Q You have told the jury and this court that in 
fact States Marine did it for about 20 years before 1968, 
isn't that right? 

A Well, yes. States Marine [sthmia. There are two 
companies together. Isthmian did most of the shipping. 
That is where the 20 years come in. 

Q In any event, this was a very canmon practice 


of packaging cans of Pineapples, wasn't it? 
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Q It was done certainly through the company for 
whom you worked for approximately 20 years? 

A yes. 

Q In other words, the packages were prepalletized 
and they were spot glued, that was a common practice, too, 
wasn't it? 

A Yes. 

THE COURT: Don't ask two questions at the 
same time, please. 
MR. BRADY: Excuse me, your Honor. 
THE COURT: Which one do you want him to answer? 

Q The prepalletizing concept, that was in effect 
for a long period of time prior to 1968, is that correct? 

yes. 

Q Your company was aware of the manner of the 
shipment, isn't that right? 

A Yes. 

Q se? your company was also aware of the type 


package which ‘as involvec, is that right? 


Q In other words, your company knew all those years 


that there was a pallet involved and that packages of pine- 


apples cf various weights would he placed on top of a 
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Spot glued, is that correct? 
Yes 
That was a standard practice 
company was concerned, wasn't it, sir? 
yes, 
You never saw a single one of those nallets 
your 20 years of work, S that right? 
Sure I did. 
Did you ever see a pine pallet at all, sir? 
You mean the wood, pine wood? 
the pine pallet. By the pine pallet 


pallet with the pineapples on? 


ever tell anybody 


Did I ever tel} anyone I never saw one? 


I don't think 


Do you recall your examinat ion hefore 


Do you recall that ou were under oath? 


Yes . 


DO you recall 
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Yes. 
That was taken March 28, 1974, is that correct? 
I think that is the date. I am not sure. 
About a year ago? 


A Yes. 


8 Do you recall being asked questions and giving 
answers? 
A Yes. 
MR. BRADY: Page 25, 
Your attorney was present, is that correct, sir? 
Yes, 


You had a lawyer present? 


A Yes. 


Q Do you recall being asked these questions 


and giving these answers, sir: 
Question page 25, line 2. 
Are you familiar with what you know to be a 
stevedore's pallet? 
I have seen them, yes." 
Do you recall that question and answer? 
Yes, 


c 


Do you recall this question and answer, line 5: 
7 


And have you ever seen a pallet which brings 


in the pineapple? 
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pineapple, no, I haven't." 


you remember that, sir? 


Yes, I was referring to the pallet itself 


t 


just the woden part, not the complete loaded pallet. 


You have never seen the Dole pineapple pallet 


the wooden pallet itself. 
You have never seen that ? 


£ 


fact, the next question on line 8, page 25 


have never seen those? 


you recall that question and answer, sir? 
Ss there, I guess, yes. 
put it there, 
yes, if you say so, yes. 
Didn't you have this transcript sent back to 
you for signature? 
yes. 
iSk you, sir, if 11S 28 your signature 
last page of that transcr ipt? 
Yes, 
50 you had an Opportunity not only to test ify 
under oath last year, but the hooklet 


f 


WaS sent to you for 
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review? 


A Right. 


Q And you read it? 


Right. 
And you approved of it? 
Right. 
And you had it signed under oath again? 
Right. 
Q The second time you said you had never seen a 


pallet, isn't that right? 


A A pine pallet. 


Q A Dole, the pallets upon which the Dole pineapples 
go. That is what we are talking about in this case. 

A I have to differentiate between the wood and the 
pallet itself and the completed pallet with the wood pallet 
and the cartons of Pineapples on it. I call that a pine 
pallet. The pallet itself I didn't sce it separated from 
the cartons. 

Q In all your 30 years with States Marine you 
have never seen a bare bones pallet, is that what you are 
telling the jury now? 


A A what? 


Q I mean a bare bones pallet, I mean a stripped pallet. 


Not a pine pailet. Stevedore's Pallets, 
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Now, as a matter of fact, 


Sir, there were Some 
damaged goods, weren't there? Weren't there some pine- 
apples damaged on this voyage? 


matter of fact, didn't States Marine reimburse 


damaged goods? 


BRADY: No further questions. 
1 


COURT: Anytiing further of this witness? 


REID: No. 


THE COURT: If not, thank you, you may come down. 


YOu are excused. 


(Witness excused) 


THE COURT: We are gOing to recess now until 
9:30 tomorrow morning. Please report here at a25. 
The jury is excused, 


(Jury left the courtroom, ) 


THE COURT: Mr. Klonsky, tomorrow morning the 


plaintiff will resume the Stand, 


is that right? 


MR. KLONS > Yes, Mr. Amarante will be here too to 
interpret. 


THE COURT: How many more witnesses do you have? 
MR. KLONSKY: I may have a doctor. I will not 
any more fact witnesses, 


{ have two depositions to read 


246 


D I YNER called as a 


witness by defendant and fourth-party plaintiff, 


being first duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. REID: 

‘ir. Ponek, by whom are vou employed? 

lNaher Verminals, Inc. 

Were you ployed by liaher 
in September, September 1, 1968? 

A Yes,¢s1r, 

THE COURT: Excuse me, lir. Reid. Befor 
you proceed, I am going to as the clerk to draw that 
blind. The sunlight is blocking mv view. 

Thank you, 

In what capacity were you enplo: 

1968? 

As manager of safety, sir. 

What were your duties at that time as a safety 
manager for the company? 

Basically to provide and maintain a safetv 
progran for the entire Ilaher organizatior and see to 
it that it is implemented and carried out. 


Would your duties carrv vou aboard ship? 
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And what connection would your 


being aboard a vessel? 


rations 


observe conditions aboard a vessel under 


could be working, ¢ vself or 


ployees 


representatives would perform this function. 


let 


ion't 


your voice jurors c 


your Honor. 


hat, i1£ anything, you have 


vestigation and th 


scurred aboard 


When an Cc occurr: 


would he calieéd as the individ 


tive 


the accident being reported and the 


waS 


tive would take the information 


and so on and provide first aid if that were 


that the individual was properly 


the accl 


occurred on September around 12:3 


the laintiff in this 


personaily 


duties 


alLloard a vez 


which 


your 


n he 


Soncerning th 


ta 
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mave 


ssel, 


Our 


our 


VO1CE 


ar 


to 


necessary, 


ken care of 


-rnandéz? 


~¢ 


Did you mai: 


sonaidt 


HNot to my knowledge. 
Did anyone on your 
1 investigation? 
I can only say that according to 
neonvle obtained the information coucern}l 


accident as to what occurred, 


Is that a part of vour duty and our subordi- 


nate's duty ti aké an investigation and obtain infornma- 


tion? 


that dons at the time thi 
S22. 
Was an accident report made? 
sir. 
it the reqular and usual cours 
siness of ilaher Stevedoring Company 


report? 


s it the usua) and customary experience and 


uUSINESS I | O fr } that record 


usual course of 


From the accident ] \ h naintained 


in regard to this particular accident. 


hat 18S a }jusine 


Yes, Gis. 


law I seé that, 


Does that bs 
Yes, it does 
fiting is 
my handwriting. 
fill this out is he course of vour 


duties 


theas . 
rOu have 


mould 


of 
it marked first 

exhibit. 

(Defendant 
identification. ) 

[Hi COURT: Do vou have the cargo manifest 

were to mark ; Nxhibit 
REID: Yes, vour Honor. 


KLONSI 


THLE COURT Just a moment, please, until 


we gét this marked, 


BRADY : A witness just walked in, vour 
Honor, 
THE COURT: Would vou show him to the 


room. 


vour llonor, 


1 


IR. KLONSKY Can you tell us his nam 


"ECélved that 


Ponek, this bears your 


‘hation fror 
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It may 
obtained b of my people. 
point is I want to know whether vou 

got it from the plaintiff or from a third source, 
I thought your testimony was to the effect th 
Said someone else took the information, 

ie document Lears my ignature,. I can't 
recall now whether I assume I took the information 
concerning the fact that the entire Cocuméent is in my 
hand waiting, but I can't recall having tals..d to the 
plaintiff on the day of the accident. 

Do you speak Spanish? 


. 


No, sir. 


Did you have a Spanish interpreter at the 


time this was taken? 
I don't know, 
ct to this, your 
lionor. 


What do you say, !Ir. 


companv. 


Without knowing who made 


that is the whole purpose of 


24la 


nel-dirg 
entry statute, 


participated 


jection goes 


€Ee ON CtNis 


aiding of "Nature of the 


the scalp,” 


Did you or vour subordinate obtain 


unconsciousness of this plaintiff? 


Your ionor, 


he or his subordinate, } ion't have the 


nal 


subordinate, 


r did you, 


of any unconsciousness? 
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this man or took the information. low can he 


testify about what the plaintiff might have told him? 


And he also said he had no interpreter present, 
THE COURT: Just linute, 
You are asking this witness whether that 
report you have in your hand reflects unconsciousness 
as any additional report? 
I am asking hin does this 
report reflect any unconsciousness. 
KLONSKY: I object to 
llonor, On several grounds, rhose that 
and also the fact that this witness, this papzr 
speaks for it: It is in evidence, 
THE COURT: cs, it does, 


IR, REID: layby will ask: 


No 


As a part of your duty of a safety 
with the company, was it the custom and practice 
of the company to tr*- to ascertain on the snot as well 
as you could the nature and ¢xtent of a person's injuri 
Yes, sir. 
The accident report should reflect what was 


ascertained and learned from the investigation. 


Your Ilonor, I oLject. to 


3 


? 
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THLE COURT: I think that is true. 


This witness has Sti he made no personal investiga: 


tion, All he is able to do is to testify that that 
is a business record madé and kept in the regular course 
of business and it was the regular course of business 


} 


and keep such a record. 


tir. Ponek, have you anv knowledge, on or 
about September 1, 1968 and prior thereto, as to the 
typ+ of pallet on which the cartons of pinscapple were 


a = 


stored and brought into the Port of ievwark? 


As to the type of pallet for this typ¢ 


+ 


Of cargo, sir? 


Is some of the cargo delivered off the 
pallet to consigneéeés? 

Not to my knowledge, sir. 

On occasion are these pallets -- were theses 
pallets left in the liaher warehouse? 

You are referring to well 
finished discharging? 


Yes. 


Yes. 

What is done witn those pallets? 

I don't know how they are disposed of, bi 
the pallets are disposed of. 

Would you say that th¢v were disposabie 
pallets? 

Objection, your Honor, 
for that testimony in this casé, 
THE COURT: Are you télling us something 


you ow of your own knowledge? Have vou observ: d 


ths unloading of such cartons of pineapple? 


THLE WITNESS Yes \ r lionor, 


THLE COUR‘ Unloaded. 
THLE WITNESS: : 2S Sf and also being 
leélivered to a truck sae the warehouse area, 
THE COURT whe stage are the pallets 
disengaged from the packag< 
THE WITNESS: he ssel is ischarged 
and then the cargo is moved from a transit area, which 
a pier area, back to a warehouse area where the cargo 
in storage under a warehouse receipt and remains there 
for some length of time in a war*house state and then 


it is delivered to consigners e: point it 
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disengaged from the pallet and is loaded on trucks or 
however tlev are going to take it awav, 

THE COURT: You have séen this? 

THE WITHESS: Yes, vour Honor, 

REID: 

There is an order for these cartons which 

are on the pallet, if is not an order for the entire 


contents of the pallet, Areé these individual cartons 


moved off onto trucks and delivered? 
,» units are broken up to make up orders 
then units are loaded on truci:s or cartons ars loaded, 
O low are those removed, these cartons rérnov-d 
from the pallet, one from the other? 
Well, a certain number of cartons are 
ked up either by hand or by what is called a 
on a Hi-Lo. They are lifted up in units, 


lor instance, if you wanted to take 


of the top, if you just needed one more fill an order, 


you could take it and break the glue? 

You would have to rin it, It takes a bit 
of force because the cartons are alucd in. a unit. 

But that doesn't damage the cardboard? 


No, sir. 


MR. RLID: I have no further questions, 
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I havé no questions, 


THE COURT: Just a moment, lir. Larsen. 


LARSEN: iit. Klonsly mav proceed, 


CROSS EXALINATION 
BY NR. KLONSKY: 

Mr, Ponek, you have seen sE prepalletized 
cargoes before, have you not? 

Yes, sir. 


@) Was there any band or any lashing or any 


safety device around the cartons to keep them integral 


and whole? 


On a unit, sir? 


Yes. 
No. 
Your observation is that these 
able pallets? 
A Yes,sir. 
As contrasted with a regular stevedores' 


is that true? 


The wood in these disposable pallets, were 


they of the same consistency and the thicknesses as in 


a regular pallet? 
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IIR, BRADY: where is no basis that he 
compared wood with any pallet, 

THE COURT: Ask him if he has ever seen 
a regular stevedores' pal'=.t. 


Have you ever seen a regular pallet on a 


In a warehouse? 
Yes, sir. 


Q Can you compare them as far as the quality 


of the wood and thickness of the wood is concerned? 


I can visually compare a Naher-purchased 

pallet as against one of these pallets, yes, sir. 
9) 

Would I? 

Yes, please compare them. 

The Maher pallet is a heavy oak pallet which 
generally takes two people to Litt, It probably 
weighs 200 pounds, 

The pallet generally used to carry the cargo 
that we are talking about is a Licht pallet, lt is 
commonly known on the pier as a disposable pallet, 
don't know in fact that it is pine, but it is a very 


light wood, 
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Is the wood thinner? 


Sir. 


Is the wood thinner? 


THE COURT: Thinner than what? 


Thinner than the reqular pallet. 


BRADY Objection, unless this 
Ss taken actual measurements and mad 
no basis for this testimony, 
THE COURT: I thought he just testifirs 
Have you seen a reqular stevedores' pallet 
such as you have just descriled? 
THE WITNLSS: Yes, vour Honor. 
THLE COURT: 


In the normal course of our business 


ALI right. Proceed, 

bo you recall you gave testimony with all 
the attorneys present on the 5th day of Auqust, 1974? 

MR. BRADY: Your llonor -- 

THLE COURT: Is there a question to the 
witness, 

MR, KLONSKY : I ed if he gave testimony 

THL COURT: S an objection that 


qualified to testify s to the matézrials used 


tnat 


course 


ls Overruled, 


juEStION, 


I have lost the 
the course of de- 


palle« t 


allet and what 


understood it, 


pallets 


[I can't describe the ty; wood that it 


lt 1S lighter than the wood used 


in a stevedore 


by ection, vour llonor. 


to sav 


what you are savina? 
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2 TH W 


| 
+ 
Ps 


That 1S correct, your 


3 llonor. I can lift, physically lift, one of these 


pallets, but I can't lift a stevedoring pallet. 
KLONSKY: 


i 
6 2 Do you recall giving testimony, as said 


before, on August 5, 1974 where there were attorneys 


present and you were asked auestions? ’ 


Yes, $22; 


KLONSKY: 


Mk, 


Were these questions asked and were these 


"@ Now, this shipment in the lower iio. 3 hold 


has been described as 


being pre-palletized cartons of 


pineapple. 


could 


lievt 
LION, 


what that is? 


What a pre-palletized 


unit of pineapple is? 


Yes, 


It's a number of cases of pineapple placed 


a disposable pine pallet, ecacii layer from the pallet 


having a slice of -- I call it a slice -- a laver 


2A of zjlue from the pallet, from cartons, and up to the 


2 || top of the drft, as it would be called, th rebv causing 


Uhese units, ney strapped in anv way 


pe or metal 


disposable pine pallet, 


"I call it a disnosable pine pallet versus 


Oak pallet, 
i. 


% pine pallet is somethina th 


jurablé as an oak nal] t use 


s€ are oneé-s 
lon't know 
ut they are not designe 
I have Leen told that they are di 
Could you contrast for us a 
difference 
Stevedors 
Lor 
all, the wood is 


usually a 4 


£0a 
pallet, 


"The pallets 1 wnich these units of pine- 


apple are prepared is “Sign -O cover only 


that the cases of pineapple cover; 
the edge of the pallet, and they are uniform as 
fhey don't overlan the pallet, and there's not excess 
space, 

In the stevedore's pallet, thev 
there's a bottom layer and a top layer with 
in between? 

In between. These are of the same tyne 
design"? 

Did you give those answers to those questions? 

Yes, sir, 

And they are true to the best of your 
knowledge? 

Yes, sir. 

THL COURT: What was that in between? 
didn't get the word, something in between, 

IR, REID: {I think that is a mistake in 
recording. It VS springers, hut what 


is stringers. 


HR. KLONSKY: rhat's right, 


THLE COURT: Stringers in between, 


ls that truce? 
naven't got it in front 
because I 
september l, 


tine? 


plaintiff was in hospital, having 


fainted ir 


state tiat 


Would you te 
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warehouse area nallets 
that were qood and 
thev 1 * going 
It is vyvour testirrony 


involved in th 


You desc.ibe it 


Yes, sir. 


There is testimony in this case that in fact 


that pallet was mahogany. Do you know anything 


the qualities of mahogany? 
No, sir. 
Is it a hardwood, do 
I don't know, 


Is it harder than pine, do you I|:now? 


Well, from common knowledqc I would ass 


harder than pine, 

What is the makeup of the pallets that 
used regularly by the 
terminal? 

Haher buys an oak pallet. 

That is a hardwood? 


Yes, sir. 


ai 


dut 


to mv knowledge,no, sir. 
don't know whether mahoyany 


than oak? 


two woods? 
No, $¥. 


For how long a period of 


scepting cargo of this type from 


terminal in Port Newark? 
It is Port liewark, 
Yes, sir. 
Prior to September l, 
l’'rom personal knowledg 
these vessels since 1 
oft Maher, 
Do you know of 
Were any 
I don't recall, 
You don't recall 
Ho. 


In the thre 
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September 
t know 
eakage? 

Cccasionally a pallet has broken, but I cannot 
give you a specific date and time that it may have 
occurred. I have seen broken pallets both on the 
pier and in the warehouse. 

QO Pine pallets? 


Yes; commonly known aS a pine pallet, ves, 


Do you know if any action was taken by your 


company against the shipper or the carrier with respect 


to the -- 

MR. KLONSKY: First it should be ascertained 
whether he is in charge or responsible for such informa- 
rion. 

MR. LARSEN: He testified he had knowledge 
of broken pallets. 


THE COURT: If he knows of his own knowl- 


Do you know of your own knowledge of 
breakages? 
A Ss j I don't know how they have occurred. 


Was any action taken with respect to the 
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breaking of these pallets against anybody? 


I don't know, sir. 

When the Chios came in to Newark for dis- 
charge, who from your company would supervise the dis- 
charging of the cargo? 

A superintendent. 

Who was that? 

I don’t know, sir. 

Do you know if he is still in your employ, 
whoever he is? 

I would seriously doubt it. 


What was his function -- I withdraw the ques 


Do ycur duties include inspecting the carqo 
on the ship before it is discharged? 
\ marine superintendent generally waik: 
entire vessel observing what occurs because he is 
charge of the discharge. 
0 bid you or anyone in vour company, to your 
knowledge, receive any notice that there was anv proble 
the stow of the cargo that had come into Port Newark 
the Chios? 
have no knowledge or record of that. 


MR. LARSEN: I have no further questions. 
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PAAMINATION CONYVINULD 
MR. KLONSKY: 

Mr. Poken, if there was damage to the cargo, 
would that be something that you personally would Le 
involved with? 

there is a time charter for States 
Marine and a shipper called Dole Pineapple Comp 
there is a claim made by Dole with respect to 
curred in the transit of the cargo, would that come within 
the ambit of Maher terminals? Would that be a respon- 
Sibilitv of your company? 

Between Iaher and Dole? 

Yes, if you know. 

I don*t know. 

ik. KLONSKY: Your Honor, I offer in evi- 
dence a States Marine form with respect to damage in- 
volving the pineapple on this voyage. 

THE COURT: llr. Larsen? 

MR. LARSEN: I object as being not material 


the circumstances of this case involving the breaking 


of a pallet. This apparently reports certain damage 
F PI I 


to cartons of pineapple, but not necessarily, to our 


knowledge, to the event that we are concerned with in 
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this case, your Honor. I don't think it is germane. 

MR. KLONSKY: It pertains to this case. 
Can I show it to your Honor? 

Do you have the original of 

MR. LARSEN: No; £ dont. 

MR.KLONSKY: This is a little difficult 
to read because it is a photostat. 


bo you have a better 


COURT: Just a moment. 

KLONSKY: Here is a much better copy. 

COURT: [It does appear to relate to 
this voyage. 

NHR. LARSEN: judge liotley, may I respect- 
fully submit that there are records in this case that 
indicate that there were pines stowed elsewhere 
Other than lower No. 3 hold. That document does not 
indicate the locale of whatever damage is set forth there 
and therefore it is uncertain as to the site of the 
damage and therefore not admissible. 


THE COURT: This is a claim made by Dole, 


the shipper, to States Marine, is that it? 
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That is correct. 
THE COURT: For damage to pineapple cartons 
on board this particular vovage? 
MR. LARSEN: That voy«« But it doesn't 
indicate whereabouts the damage occu:red. 
THE COURT: Overruled. 
MR. LARSCIN Exception, 
THE COURT: Is there any other objection 
to the admissibility of this document? 
let it be received. 
(Plaintiff's Exhibit No. 6 w received in 
evidence. ) 
MR. KLONSKY: Nay I read 
the jury, your Honor? 
THLE COURT: Yes. 
(Mr. Klonsky read from Plaintiff's Exhibit 
6G in evidence to the jury.) 
KLONSKYs: 


@) When you talk about pines pallet or pallet 


of pines, that is not the quality of the wood you are 


talking about, it is the quality of the cargo itself? 
When you speak of a > f pines, you 
are talking about cargo, yes, sir. 


That is what vou méan here when you have the 


waterfront 


ssels 


to this 


if your 


1s 
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vith relation to this pallet, isn't that 


Were you talking about the wood being pine 


Common terminology for this pallet on the 
Or during the discharge of one of these 
pine pallet. 

Which means what, the cargo or the woo 

The wood, sir, the pallet. 


Really, That is all. 


THE COURT: Anything further with respect 


witness? 


fk. BRADY; May hi a Téw questions, 


Honor please? 


THE COURT: 


li. BRADY: Thank vou. 


CROSS EXAMINATION 


BRADY: 


manager 


A 


correct? 


for 


Ponek, I understand 
MNaher? 
Yes 


safety man back in 1968, is 


4ir to say that you about 
lifts and the Iii-Los? 
Yes, sir. 
0 Would it be fair to s that you 
edgeable about the operation of 
As regards -- 
Wlell, certainly Maher Stevedores uses 
lifts, do they not? 
I am not a Iii-LO operator, Sir. 


But you are knowledgeable about Hi-Los, aren't 


Basically, ves, sir. 


tik. KLONSKY: Your Honor, this oes not 


go within the ambit of tie direct and cross. I don't 


think we discussed the li1-Los at all with this witness. 
IR, BRADY T am an adverse party, vour 
Honor. 
THE COURT: Yes, vou may proceed, 
As a safety man, you have to have some knowl-= 
HWi-Los and fork lifts, isn‘t that right? 
Yes, gir. 


You know what kind of a mec 1ine that 


Would you te hj jury, please, what a 


s a four-wheeled, motorized piece of 


equipment that raises cargo on forks which elevate upward 


and downward and moves the cargo from one place to 


another. 


“nose are those little machines that vou se 
driving in all crazy directions, aren't they? 


There are big ones and there are little 


Can't they make sharp turns? 
rhey can. 
Don't they act on a very small radius? 
Thev can, sir. 
You know something about th2 men who Operate 
these for} ifts, don't you? 
Yes, Sir, they are longshoremen. 
Right. 
What about their ability; don't thev have 


mentally and phy ae operate 


Tork 


- KLOUSKY: fhis 18 very general, your 


Honor, It does not pertain to the individual who 
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operated the fork in 


THE COUR’ 


ee 
2. BRADY: 


may, certainly the qualit 


are very important to thi 


tiff himself is now a for 


menta’? rnd physical 


I submit that it would | 


e 


what a fork lift operator 


THE COURT: 
admissible, 


MR. BRADY: 


oO Wouldn't it 


lift operator, he must ha 


Isn't that 


I presume he 


these fork lifts, 


There is no test, 


@) 
let men operate these unl 
We hire them 


Can you tell 


mental condition when 


condition 


be 


doesn't 


the 


Poken-cross 


this 


Yes, sustained. 


your Honor 


nF 
oO! 


ies a fork lift operater 


very se. Since tt 


Ss 
2 


lift operator an since his 


Kn 


has raised as 


been 


a valid probing to 


need 


possess. 
‘ 


For that purpose, 


Thank you, your Honor. 


raixr to say, sir; 


ve mental and 


has to take a test to operate 


he? 


to my knowledge, 


But you are a safety engineer. 


they are experienced. 


ess 


Ss 


as fork lift operators, sir. 


mé about their and 


physical 


y operate these fork lifts? 


1é plain- 


that a fork 


fitness? 


You can’t tell me anything about their mental 
Physical condition? 


I -- a longshoreman is hired a driver, 


if he operates the machine properly, | Ss iriver, 


how to answer your question any Further 

than that. 

Does the driver have to lift cargo? 

By hand, sir? 

No, by machine, sir. 

That is the purpose of his béing on the 
machine. 

Does he have to know. what the Surrounding 


as the driver of f< lift? 


Does he have to be aware of the immediate 


vicinity around him? 


Should he be able to look his right and 
quickly? 

He has to be 

sir. 


In other words, he ‘ have a 
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MR. KLONSKY: I object to this, your Honor. 


lie 1S now going into the medical phase of this. 
THE COURT: Yes. This witness is not 
qualified to testify as to that. 
BY MR. BRADY: 
Q In your work as a safety engineer, sir, you 
say you use fork lifts, is that correct, I!aher does? 
Yes, sir. 
fa) And rhey use them in the loading and un- 
loading processes, is that right? 
A At times, sir. 
@) This ship, Chios, that was unloaded partly 
by fork lift, wasn't it? 
A Yes, sir. 
Q The man who operates that fork lift, he shou 
be an experienced man, shouldn't he? 
IR. KLONSKY: Your Honor, is this for the 
purpose of dete: aining whether the plaintiff is 


try 


operating properly or someone on the Chios? The 


plaintiff was not an operator of a Hi-Lo on the Chios. 


MR. BRADY: I am not asking that now. 
Your Honor has told me I should not speak about the 
plaintiff as an operator any longer. 


THE COURT: I haven't told you that. 


=| 
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permitted you to ask questions for the purpose which vou 


said they were being ask Now where are we going? 

BRADY: I am referring to the opera- 
tor of the fork lift on the Chios, ~*~ ir Honor, and not 
the plaintiff. 

THE COUR' You are asking this witness 
whether he was present and whether he knew the man who 
operated it at the time? 

MR. BRADY: No, sir, I am asking this 
witness, as the safety engineer for Maher, whether or 
not it would be good practice to use experienced fork 
lift operators -- 

THE COURT: He has already -:estified that 
they hire them as experienced people. Now where are 
we going? 

IR. BRADY: Let mé ask him this question; 

Of course, if the man were in experienced 
operating a fork lift inside the hold of that 
ship Chios, that would not be good practice on behalf 
of Maher, would it, sir? 

No, sir. 

0 These prepalletized packages that you 
about earlier -- are you an engineer, by the way, 


No, sir. 
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No, 


bo you have y engineering background at 


No, sir. 
Have you ever tested any ki 


as a safety engineer 


Have vou ever looked at any engineering 
concerning pallets? 

No, sir. 

Nave you ever actually taken two pieces of 
wood, one from a pine pallet and one from what you call 
a Naher pallet, and actually made a test of them? 

A No, sir. 

You epresent one of the defendants in this 

you not, sir? 

Yes, sir. 

MR.REID: Objection. We are not 
a defendant. 

MR. BRADY: Third-party defendant. 

Q These prepalletized pallets, Maher has been 


in the business of loading and unloading such similar 


pine pallets for years prior to 1968, haven't they? 


I don't know how many years, sir. 


Poken-cross 


There is no doubt in your mind 


tainly at least three years before 1968 


right? 


as long as you 


These prepalletized pine 
never strapped, were they? 

dot. to my knwoledwve. 

IR. KLONSKY: Your Honor, I 


that because,though it may not have been 


that has nothing to do with the safety and 


of the stow. 


THE COURT: Just a minute. 


following this, 


Would ye. read the question, 


(Question read.) 


THE COURT: I don't understand 


KLONSKY What 
been before i: not evidence relative 
have been in the safety of the stow and 


the men working around it. 


| 


}ECE tO 


efc 


inteqrity 


the 
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THE COURT: I thought the question 
one which you had yourself put to this witness as 


whether these pine pallets had any straps around 


Is that the question? 


was 


to 


fiR. BRADY: Yes. fir. Klonsky cer 


asked questions of this witness as to strapping. 


MR. KLONSKYs I respectfully 


juestion here is vosed to say whether it is all right 


because it was done before, and that 1S no test. 


THLE COURT: You haven't heard the question. 


Read the question again, ‘ir. Reporter 


(Question read.) 


MR. KLONSKY: I still voice my objection. 


THE COURT: It has no time, What time 


you referring to? 


In 1968 or prior to 1968, to your knowledge, 


A No, sir. 

@) And tMiaher regularly and continuously 
these unstrapped pine pallets, didn't thev, to 
kkznow ledge? 

Six; 
matter of fact, Dole pineapples 


in continuously, don't they? 


unloaded 


cone 
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< \ Yes, sir: 
3 0 Because it is a food product, isn't it? 
4 p Yes, sir. | . 
a ) It is a canned goods and it goes all over | 
5 , } 
‘ the country, people all over the country eat it, don't 
7 they? 
8 : 
A I would assume so. 
g eS ; 
: ( This is not a casual delivery of drv goods, 
10 is: 2&3 
L} A No, it is not. 
le This is somethin, you do regularly and 
? continuously, isn't it? 
14 A Well, according to the season for harvesting, 
15 || yes, that follows. 
i 
16 | 0 [t is something which is a common practice, 
' 
\ 
17 isn't that right, or was prior -- 
is | THLE COURT: What is a common practi:e? | 
1} | 
. i 
9 || 9) That Dole pineapples would be unloaded by | 
| - | 
| } 
t 2 || Maher prior to 1968 in an unstrapned, cartonized, pre- 
| 21 || palletized package. 
) | | 
22 " i : 
THE COURT: Do you unuerstand the ques- 
/ 


THE WITNESS: Yes, your Honor. 


Isn't that correct, - ir? 
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Yes, sir. 

You testified before that to take one of 
these cartons you hé to really use a lot of strength 
to Lip. 1.e- Gel; ish that right? 

Generally spea} 

MR. BRADY: Thank you. No further 
questions. 

CROSS EXAMINATION CONTINUED 
2. KLONSKY: 
It can be ripped off manually? 


Yes, sir. 


How high are these cartons as they sit on 


this 


MR. BRADY: I will object to that unless 


\e 


there is some foundation. 


MR. KLONE KY: ‘hi s exactly what he was 


talking about. 
THE COURT: Overruled. 
@) Go ahead. 


A I don't know the height. I don't know 


how many cartons are actually stacked on a unit. 


0 These cartons are glued to each other, i 


that right? 


is 


2 
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They are not nailed together? 


not strapped together? 


They are not banded together? 


No. 


Do you have an opinion, based on your 


experience as a safety man, as to whether these pallets, 


if banded or strapped or even if nailed together, would 
be more integral and be more Sturdy than they were at 
the time of this accident? 

MR. BRADY: I object. 

THE COURT: Yes, this witness is not 
qualified. 


MR. KLONSKY: That is Thank 


have just one question, 


your Honor, 
THE COURT: 
CROSS EXAMINATION CONTINUED 
BY MR. BRADY: 
@) You wouldn't expect to nail a carton of canned 
pineapples, would you? 


Hi COURT: He is not qualified to testify 


Poken-cross 


Strength of any pallet. He has already 


Your Honor, I neglected to 
I, on the fork lift, which was 
examination? 
THE COURT: All rig 
CROSS EXAMINATION CONTINUED 
BY MR. KLONSKY: 


On the fork 1ift, is driving a fork litt 


or Ili-Lo considered a light or heavy job pertaining to 


longshoring? 
As against -- 
Hold men, dock men. 
A From the standpoint of the lifting, a hold 
man has to lift cartons. 
Yes. 
And put them from one place to another. 
A driver has to drive a machine, and if you 
want to call it an easier job, I guess it is. 
Isn't it known on the pier as an easier job, 
a lighter job? 
o I would think that that would be the case, 


Q Don't older men usually operate these Hi-Los, 


men who can no longer work in the hold and lift heavy 
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Not necessarily. 
But you have seen this, haven't you, where 


men are given the Ili-Lo job because it is an easier 


The older men usually go on the 


The Hi-Lo is usually on the dock too; isn*t 

Not necessarily. 

But. if it is on the dock and works the pier 
Sheds, that would be light work, wouldn't it, compared 
to the other work on the ship? 

That is hard to say. some people like 
to drive and some people don't like to drive. 

I am not trying to evade your question, but it 
is a hard question to answer. It 1s easier than lift- 
ing cases, which is a rough job. 

MR. KLONSKY: Thank vou. 


REDIRECT EXAMINATION 


0 Mr. Ponek, I want to inquire about the driv- 


ing of these Hi-Los, In the warehouses you have cargo 


Stacked in tiers in one place or the Other and you 


have 


these Il1l-Los, 


No, 


When 


up in one of th 


cargo, he 
to see that? 
HR, 


s 


wa 


an objection to. 


THE 
qualified. 
How 


41 
live 


going on the question 


THE 


qualified to tes 


MR. 


go to work. 


THE 


You are excused. 


little avenues 


lo 


ese 


has to turn 


the same typ 
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that vou 


W mirrors on 


you? 
Sir. 


a 


man is in control and 


narrow 


all the way around with 


KLONSKY : I object to this. This 


e of question that your Honor sustained 


COURT: Yes, this witness is not 


does he look back, do vou know? 
, 


KLONSKY ; I object to this. 


of the neck. 


COURT: Yes. This witness is not 


tify in that vein. 


KLONSKY : A man who was hurt has to 


REID: No further questions. 


COURT: Thank you. You may leave. 


Thank ou. 
excused, ) 
THE COURT Are we ready to resume the 
testimony of the plaintiff? 
<LONSKY: 
resumed. 


(through interpreter) 


please remember that you are 


Still under oath. I ask that the questions be 


interpreted in Spanish and you are to qive your answ 


in Spanish, 

Okay. 

To set the record straight, we discussed 
primarily your injuries when you last testified prior 
to calling Dr. Sherman. 

IR. KLONSKY: Your Honor, I think 
Save some time -- 

THE COURT: Just a minute, rhe witness 
is answering, 


MK. KLONSKY: 


THE COURT: DO you want the witness to 


answer the question? 
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MR. KLONSKY: 

THE WITNESS: Are vou talking about what 
we were discussing yes day don't remember it 
at all. 

HR. KLONSKY: Your i 
pretrial order -- may I be seated w 
questions? 

THLE COURT: Yes, you may. 

IR. KLOUSKY: Thank vou. 

In the pretrial order we have a stipulation 
on page 2 that the medical expenses necessarily incurred 


totaled $1985.26 to date, so I don't have to ask 


tions about that. I will accept that figure, 


$1985.26. 

@) Mr. Fernandez, what did you earn when you 
worked as a longshorenan before this accident? llow 
much a week? 

About $200. 
$200 a week? 
Are you talking about before 
longshorenr 
9) As a longshoreman before the accident. 
I am not sure of the figure, but when I 


first started to work as a longshoreman I made about 


Fa 


rernande 


before your acci- 


don't know for sure. I can't tell you. 


00 a week refresh your recollection? 


byection. 


jection. 


We ek. 


THE COURT: Dor vol > the records? 


KLONUSKY are sO many records 


here on earnings, I thought we might be able 


to get a figure and let it stay at that, but 


want the income tax returns, I have got the 
Can we approximate 


of the accident? 


What does my adversary 


LARSEN: I don't 
REID: 
KLONSKY : No stipulatior all right. 
I offer in evidence this packe f income 
returns for 1968, ‘69, ‘66 -- 


THE COU 
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trying to get 


these together now, you lonor,. 
COURT: Yes. 
(Pause. ) 


MR. KLONSKY 


COURT: Any objection? 

not, let them be received. 

BRADY: liay I see them, please. 

KLONSKY : I cannot find ‘67. 
have here something that may help us. 
records of the New York Shipping Association to indi- 
cate that there are two quarters in 1967 -- 

REID: Jus* a minute, please. 

KLONSKY ¢ Why? 


MR. REID: Your Honor, 1 


minutes to look over these records before we go 


something 
Y look over the 
records, 
MR. REID: Thank 
MR. LARSEN: Your llonor fir. Klonskv 


3 handed counsel at this table federal income tax re- 


rernand for the v-ears 1966, ‘G8, 


IV yJEctioON. 


let them be received, 


f's as one exhibit. 


Plaintif 


(Plaintiff's Exhibit 7 was received in 


evidence. ) 


| 
| 


yentlemen | 


at this. 
No objection, your Honor. 
I could read this 


into the record. l offer in evidence a photostatic 


last two quarter in 


pertaining to the 


copy c! a paper 


1967 and the first two quarters in 1968 of the earnings 


plaintiff. 


THE COURT: Let's have the source of 


‘Ys Shipping Associa- 


MR. KLONSKYs: 


tion records. [The earnings of all longshoremen are 


related there. The figure is $10,038.36. 
May we have this marked in evidence, 


What was the period it covers 


again? 


MR. KLONSKY: two quarters in ' 
That would be 


and the first two quarters in 


d 


7 
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prior to the accident, which 


Plaintiff's Exhibit 8 
it be received 
laintiff‘'s LD 


-) 


- Fernandez, after this 

you went back to work, did you drive a Hi-Lo? 

After the accident, sir? 

Yes. 

I returned, but I did not return to wor 

a Hi-Lo. I went to the warehouse to wor). 

as extra labor. worked thereafter up until the 
month of 


You did what? 


Wor} 


You worked 


T 


. worked -there until the month of April. 


injured in 1968; it must have been '69. I returned 


to wor) in °69. 
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bid you at any time after 1969, when 
, returned to work, perate a Hli-Lo in the hold of a shi; 
4 A “O, I did not drive any Hi-Lo after that. 
3) ( Did you drive a Hi-Lo on the pier 
0 


I have only been a driver for the last fo 


years since I came into this company. 


” f When you were a driver these last four 
? years, did you ever drive on a ship? 
10 Only in the warehouse. 
i] ‘@) Tell us how -- strike that. 
he Do you recall having seen any of these car- 
tons of pineapple falling on your body when you had ur 
4 accident? 
15 | A I saw nothing. 
16 But the information you hav: was give 
7 Ly your co-wor! 2ers, 1s thac true? 
18 ‘A All I know is that I found myself on the 

; 19 main deck of the vessel. 

’ 20 MR. KLONSKY: That is ali. Your t- 


ness. 
i} THE COURT: \ll right 
” | 
. a CROSS [-XANINATION 
aA “WY MR. REID: 


3 || @) ‘ir. Fernandez, do you remember comina to 
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office at 19 Rector Street in New York and testify- 


under oath on April ll, 1974 about your case? 

MR. KLOWSKY: Mr. Reid, I will concede 
that those questions were asked and those answe ‘s were 
given at that time. 

To save time, I will read from 
1intiff's deposition. 

THE COURT: All right. 

MR. REID: Your Honor, could we have an 
instruction to the jury in connection with the reading 
from the testimony of a witness. 

KLONSKY : I think you have already 
done that, your Honor. 

THE COURT: I will repeat it. 
you before, ladies and gentlemen, before a case 
of this kind comes to trial, the lawyers are permitted 
to take the testimony of opposing parties and prospec- 
tive witnesses under oath which may then be used on the 
trial for certain purposes. 

In this case Tir. Reid is about to read the 
deposition of the plaintiff taken by him prior to trial, 
and he is permitted to read that in evidence. 

All right, proceed, Nr. Reid. 


tr. REID: I would like to turn to pvp. 
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7 | 
g 4 lo. 22, Mr. Klonsky: 
3 | BY MR. REID: 

Wry + 7? P : - : 
4 Il 9 Now, we had asked him what the size of the 

: 5 pallet was." 
6 | MR. KLONSKY: Would you read that as it 
' | : 

7 is, de. Reid? 
8 9) "Now, we had asked him what the size of the 


pallet was. 


"Could you use your hands and '¢ will measure 


"(Witness uses ruler.) 


14 al (In English) Maybe four feet square. 


About 4 x 4? 


16 ag! I don't know. This is approximately so. 


Of what material was the pallet constructéd:? 


wh I don't know. 


Could you tell us whether it was wood or 


Really I don't remember. Maybe it was 


Could you tell u’ how it was constructed? 


ad I don't remember." 


WR. KLONSKY: Your Honor, I understand 
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that the questioning from a deposition is to contradict 
what a witness has stated. 

THE COURT: Not in the case of an adverse 

It may be used for any 

MR. KLONSKY: ile s he doesn't remember 
so there is no purpose at all. 

HR. REID: On page 23: 


Was the pallet solid or did it consist o: 


No, that I cannot tell you. 
Now, you told us the outside dimensions 
of the pallet. Now,can you call us how thick it 


was? 


I don't remember, and I want you to know 


that the size was approximately." 
Down to line 16 on page 23. 

KLONSKY: Could you also note for 
the record, Reid, that this was through an in- 
terpreter? 

REID: Yes, this was through an 
interpreter. It was acceptable by all of the parties 
who attended the deposition as to be a qualified 
interpreter. 


Line 16 on page 
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Did you é€éver see one of the: pallets with- 


out any cargo on it. 


Maybe I have seen one, but I do not remem-~ 


Looking sideways at one of the pallets, 
see all the way through the pallet? 

This I cannot tell you, sir." 

On page 24, question on line No. 17: 


Well, did this pallet on that particular 


day of your accident have any thickness? Could you 


estimate the thickness of the pallet? 
No, I cannot tell you how thick 
don't know. 
“6 Did you notice as to whether or 
pallets had any nails in them? 
know. 
Did you have any metal or wooden -- 
have any metal or wooden braces on them?" 
Answer on the top of page 25, line 2: 
I don't remember. 
Bi 8 Did the palléts have any side pieces 
up fron the pallets? 


og? I don't know." 


Question, line No. 13, page 25: 
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"© Well, were there anv ropes or 
Were attached which were firmly attached 
iO not remember that. 


Could you tell us how manv cartons 


at I cannot tell you. 


How high did the cartons stand un from the 


Approximately five feet, but there were some 
that we smaller and there were some that were larger. 

Referring to the pallet? 

Yes. 

And the weight they were? 

I don't know the weight, 

Now, you have stated that some of the cargo 
on the pallets was stacked higher than the other-, is 


that right, that some of the cargo on the pailets was 


Stacked higher than the other pallets, is that right? 


a They were not all even because some - 
full and some were not full, that I remember." 
Question on page 26 -=- 


MR. KLONSKY: What line? 


MR. REID: -- line lIJo. 19: 


In other words, what vou are saying is all 
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the way across it is even on the top, is that what 


You have asked , if they were all the sane 
he ‘ght and I told you that I had seen that some they 
have more, some boxes, and so they are higher, and 
some Lring less boxes and so they are lower." 

KLONSKY: You are leaving out some 
words, ilr. Reic ion*t think it is pertinent, but 
please read it exactly. 

MR. REID: What liné was that? 

MIR. KLOUSKY: Lines 21 through 24. 

MR. REID: I will read it over. 

You have asked me if they were all the sam: 
height and I told you that I have seen that some 
they have more, more boxes, and so they are higher, and 
some they briny less boxes and so they are lower." 

NR. KLOWSKY: Thank vou, 

MR. REID: =O How hiqh was the highest 
pallet stacked with cartons?" 


The top of page 27: 


I den't remember > would | approxi- 
i? 


mately five feet. 
sd Could you tell us whether or not, as the 


cartons as stacked on the pallets, that they were even 


all 
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the way across on top or that thev were irregular? 


=P That I don't know. I don't remember 


that. You are working there and you cannot remember. 


Could you tell us how the pallets were stowed 
with reference to one another in the lower hold of No. 
3 hatch? 


They were one next to the other at the same 


What about any being on top of the others? 
Were there any on top of the others? 

Yes, I believe." 

On page 28: 

af How did you go about getting these pallets 
with the cartons on them out of the hold of the ship? 

With the bridle comes and holds the pallet 
and brings it up. 

"¢ low, describe the bridle which was being 
used on the day of your accident which discharged these 
pallets to which you referred. 

"A Really, tney were like every other that 

there, but I don't know how to describe it. 


7) Well, what was the bridle, of what material 


2t7 Was it rope or was it wire? 


Thev usually are of steel, but I don't 
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remember the material of that particular one. 

Now, would you tell us whether the bridle 
is what is known as a square bridle; in other words, 
it is a square shape with rope or wires hanging down 
from each corner? 

I don't remember. 

Did the bridle consist of two slings, wire 
slings, one sling under one side of the pallet and tiie 
other sling on the other side of the pallet, married 
to a cargo hook?" 

This is on the top of page 29; 

They were two steel bars" -- 

HR. NSKYs “They are two steel bars." 

"They are two steel bars and 
at the end there are wires of steel." 

"0 And oné wire went undér one side of the 
pallet and the other wire went under the other side of 
the pallet? 

a Yes. The two of these bridles, thev go 
under the pallet and they hold it. 


“ @) 


Now, these cartons on the pallet, were the 


cartons made fast to the pallet in any way by strapping, 


by metal straps or ropes or any other material? 


That couldn't tell you because I don't 
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remember. 
Would you read the balance 
of that page, 
REID: refer ° ( Et. 
MR. KLONSKY: May in context th 


balance of the page? 


KLONSKY: I want you to tell 
exactly what happened to you at 12:30 on September 
1968." 

MR. REID: I object to his reading from 
my deposition. I haven't asked him anything about 
the accident which occurred, 

THE COURT: I thought you said you are 
reading something which is in context of what was 
read? 

KLONSKY 

THE COURT: He asked him ahout the 
pallet. 


MR. KLONSKY: This is his recollection 


of what there was on that ship. Where he keeps say- 


ing “I don‘t remember," that is pertinent to what I wish 
to read now in context, which apparently Mr. Reid 


doesn't want to read. 
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Thank vou. 
"0 I want you to tell us exactly what happened 
to you at 12:30 on September 1, 1968. 

That is when I had my accident. 

That is what we want to know about. 

If you want me to be truthful and I an 
swearing, I do not remember what happened to me. 
lost consciousness and I found myself on the deck of 
the ship." 

IIR. REID: The question following that: 

What were you doing immediatelv before 
you lost consciousness? 

We were just finishing to hold the cargo 
to be hoisted up. 

Could you tell us whether or not you saw 


the cargo being hoisted out? 


Sir, after you grab, after you finish. grab- 


bing holding the cargo, when it starts being hoisted, 


you first look and then you go back just to be away from 
it. 

“Well, I don't know how it happened. 
were just finishing unhooking there. There is 


space, no space to move" -- 
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place to 
-- "and no place 
s all I remember. 

pol * Were you doing any 
I was hooking. 
And by hooking you mean hooking on the bridle? 
Yes. 
Was anybody e.-e hooking on the bridle? 
Yes. 
Do you remember the name of the person? 

wh No, they were colored people whose names 

don't know." 
MR. BRADY: "I didn’t know. 
MR. KLONSKY: Let's read that again. 
HR. REID: No, they were colored people 
whose names Tf didn't know. 

On page 34 -- 
MR. KLONSKY: What line? 
IR. REID: -- line No. 14: 

"0 And did you make a report to any of the 


ship's officers, any of the ship's crew or officers, 


before you left the ship? 


at Wo, I don't remember nothing at all." 


On pag i, Line We. dis 
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How did you feel right after your accident? 


When I was ir the hospital? 


Before you gut there, after the accident. 


had at the first moment I was feeling 


all right. In other words, I had all the strength 


that I had before." 


‘ir. Reid said, "Maybe he 


understand my question. Would vou ask it again, 


ic? 


MR. REID: "After your accident, right 


after your accident, how did you feel? 


No, then I was not feeling well. 


Well, tell us how you felt. 


I had some disorder some disturbances al] 
, 


my head, 
Anywhere lse?" 
The top of page 41 


I had two or three parts of my head that 


were 


swelling and pain on mv right shoulder and 


the 
lower part of the back, 

On which side of 

On the same spine place (indicating). 


Is that the right? 


No, in the center (indicating). 


| 
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- “qq Any other place in your hbodv 
3 ad Behind ead." 
4 On page 42, line 4: 
5 "9 When did you next after April of 1969 become 
6 a steady member of a gang? 
7 "A No, I was not on any gang as a member. 
6 "0 And is that up to the present time,too? 
4 a I work now steady at Universal Company, but 
10 [ am not a member of any gang. 
ae "Q But you are a steady worker for Universal? 
12 “ In the house,ves. 
13 "o What do you méan by ‘in the house'? 
‘et “tir. DiCostanzo: lle méans in the shed." 
1S || HR. KLONSKY: lr. DiCostanzo is my 
16 partner, your Honor, and he was present at this ERT. 
iv | MR. REID: On nage 48, line Wo. 20: 
18 | sal How do you feel today? 
- 2 
19 |} a Well, today I feel well." 
\ 
ye | o further cross examination. 
I] 
21 || MR. KLONSKY: Can I read something in 
| } 
| | 
a | context? 
| 
| 
3 | THE COURT: Yes. 
| 
2A HR. KLONSKY: lle was asked about what 
3 work he did since April of 1969. On page 41, these 
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} - questions, line ll: 
5 ~~ When did you next go back to work? 


4 "A I don't remember exactlv, I did buc it 
) was in the month of April. 

What year? 

1 | "2 1969." 

THN COURT: All right, is there anv 


9g : : ‘ . ee 
further cross examination of plaintiff by anv other 


Vv party? 
] MR. KENWY: I have none, your llonor,. 
) wn7 erase. . 
12 CROSS EXAMINATION 
I BY iIR. LARSEN: 
¢ | 
4 | O Mr. Fernandez, where were you working ii 


| the No. 3 lower hold before you were injured? 
16 Mav I add to the witness to help the wit- 
ness? 
18 || i On this day I worked with the same gang ina 
19 ! the hold. 
2 || s) Just before your accident were vou stand- 
¥ 21 || ing in tie square of the hatch? 


’ I was hooking on tis draft, the draft wiich 
was down there. 


‘) Vas the draft in the sauare of the hatch? 


tell vou. I 


don't know, 
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Well, fron where you were standing,had you 
loo}.ed up would you see the 

I looked o 2] I can't tell vou 
the position that I was 

(Jas there a céiling or an overhead over ‘our 
head when vou hooked up the draft? 

No, I can't tell you. 

Was it open? 

In order for the $C > it must 
have been open, 

iow, after you hcoked th+ bar onto the pallet 
did vou stem away from it? 


I couldn't do nuch, he drafts of these 


palletized cargo, there isn't much space; perhaps two 


feet. The hatch was still full of palletized carao 
on that side. There was no place to hide. 

How much space was there between wnere you 
hooked on to the pallet an! ihe nearest stow of 
cargo? 

I can't tell you. 

2) Could you walk into the wing of hatch 

just before the accident? 


A What do you mean by the wing? 
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understand you. 


Into the side of the ship. 


There waS no space at all. there 
cargo all around the hatch and I think that the cargo 
was stowed mavbe two or three high of these palletized 
cargo. 


Did anvone before the accident, at any tin= 


when any of the drafts were being renoved, tell you to 


stand cléar? 

Where was I going to stand clear? There 
was no place. I am sorry. There was no space at 
abi. \lé were just starting to discharge this cargo. 
We had just begun discharging this cargo up there and 
there was no space, 

Q When you first went down into tle hold, 


did you worl on top of the cargo? 


I can't tell you that, whether I did or 


O At any tine during the morning, fromthe 


tims you worked until the tine of vour accident, wéré 


vou told to stand clear of a draft as it was being 
lifted? 
A I don't remember anything about that. 


Vlas there anv man in ths wold that was giv- 
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ing directions with respect to the liftinf 
drafts? 
It was about lunchtime, and down in the 
hatch nobody told me anything about directions at all. 

(9) Before your accident and -- withdrawn, 

Before your accidént and when other drafts 
were being lifted, were they lifted with vou standing 
underneath them? 

I don't remember, 

O Is it your testimony that there wasn't roon 
for you to get out of the wav as a draft was lifted dur- 
ing the working hours of Septemb.r 1, 1968? 

I don't know what you msan by that, sir. 

Before vour accident did vou stand under 
drafts as they were being lifted out of the square of 
the hatch? 

We were working correc 
taking out the drafts. 

any time would vow stand under a draft 


+ 


being lifted? That is mv questi’ 
You had to work down there and 


that hatch there was no place for vou to go to anv 


Side ° 


You didn't have the room, if that what vou 
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Exactly. 


Did you complain about the lack of any room 


at Maher Stevedoring? 


, but I didn't complain about an:- 


You didn't complain to anyone at all? 

I don't remember anvthing about that. 

Did you hear anyone ¢<lse connplain that was 
worlking in the hold? 

I don't remenber. 

Where vou were working in the s:‘uar rf 
the hatch or in the hold, could vou see the winchman up 
on tiie main deck? 

can't tell you. I don't know. 
What is a signalman? 
There is a gentleman who gives signals 
leck. 

Could you see him from where vou were working 
in the hold were vou to look up? 

Y¢s, you have to see him, 

2) Did he call down to you or people you work- 

ing with during the morning of September 1, 1968 for 


any reason? 
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2 || A To me, no, sir. 
3 @) To anyone? 
4 A I don't know, 
5 oO Did he ever cal) down to vou or anvone élsz2 in | 
6 the gang to stand clear? 
7 A To stand clear of what? 
8 O Of the draft which was being lifted. 
9 A I don't remember anything about that, no, 
19 (@) Do you admit that you should, as a longshore- 
| 
il man of experience, stand clear of a draft as it is being 
12 lifted if you had the room? 
1: | A VYhere wasn't any roon. 
14 9) I am saying if you had the room, 
15 A We were just beginning in the sauare and | 
16 there wasn't any room, : 
17 iiR. LARSEN: I have no further questions, 
18 THL COUR‘: Any further cross examination 
19 of this witness. : 
| 
2 | HR. BRADY: jay I ask some qu2stions, ) 
| 
21 | lionor? 
22 THE COURT: Yes. | 
2 CROSS EXANTNATION : 
2 BY HR, BRADY: | 
| 
25 (@) lir, Fernandez, you had discharged carqo of 
| 
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pineapple prior to the date of your accident, hadn't 


| 
I understand it was your job to be the | 
i 


“ 


When they sent me to hook on, I would hook | 
on. | 


Before you hooked it on, that load, was that 


brought by a machine over to the pluc> where you were, 


which you were to hook on == was that brought to the 


25 place where you were by machine? 


; il Six? 

. A The machine would take them ouc and bring 

13 them to the square and we would hook them on in the square, | 

4 a) Yes, sir. ily quéstion is,the lust load | , 

19 || that you hooked up, was that brought out by a machine, | 

lo || and I méan a Hi-Lo? 

| A I don't remember that. | 

1s | 0 Wheré you were standing, were the loads 
H | 

‘i 19 i brought out by ma. .ine to the place where vou were so 

2 | they could be hooked up? | 
| 

21 | A I was on the side of the draft to hoc: it | 
| 

hw | 
| 

23 9) I'm sorry, Mv question was, was the load | 

24 | 
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I don't remember that. 
9) As part of your pb as hooker, you have to 
do the job right, don't you? 
A What do you mean by right? 
Q Well, you have to hoo}: it up so that it is 
done in the right way, so it is correctly hooked 
up? 
I don't know what you mean. Please explain 
You are not explaining anything atc all. 


Do you know what the word "right" means, 


MR. KLONSKY: Your llonor, I object to 
this. I believe that a description of what he means 
by right should come from the interrogator so that the 


witness will understand what he is talking about, 


THC COURT: Yes, it calls for a con- 


clusion on the part of the witness. We don't know 


what right is from wrong. Have him exnlain his 
duties, 
BY tik. BRADY: 
a) Is there a way to perform your work as a 
hooker? 
THE COURT: Ask him what his work is 


and how he hooks it on, 
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Would you please tell the court and the 


jury what vou do, sir, when you hook it up? 


nallet and put the man on the winch picks it up. 
The laborers in the hatch separate, And that is the 
way the job should be done right, as vou are trying to 
tell me, sir. I am not looking fer accidents. 


I am not trving t9 tell you anything, 


} 
This is the bridle. I put the bridle in | 


That's right, because I was injured. Others ; 
have been injured and this is the way I an, 

iiR. BRADY: Your lionac , may I move to strike 
that last response as unresponsive. 

THE COURT: Yes, 

a) lir., Fernandez, in anv event, if the bridle 
isn't brought under the pallet, then an accident can 
heo-pen, can't it, when the load is brought? 

MR. KLONSKY: If something is put onto 
a pallet an accident could happen. There is no 
foundation for that. 

THLE COURY: You can as!: him if it is not 
so that if the bridle isn't put on an accident can 
happen. 

iiR, BRADY: If the bridle -- 


TH COUR’: Is that thse cuestion to the 
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BRADY: 

COURT: You can ask 

the question in Spanish and 
HR. KENNY: I will object to 


tion. It is a hypothetical question and naa 


is not an expert witness, I object to the form of 


th= cuestion, 

THE COURT: Overruled, 

lik, KLOUSKYs ilav wa } nat question 
read hacl:, vour Honor? 

(Qucsstion read, ) 

I put ic in its place. 

YHE COUR: Explain to him that it i: 
a livpothetical question, 

MR, BRADY: Your Honor, I think I will 
withdray it. 

HMR. KLONSKYs Your lionor, ir. radv 
withdraws the question, 

THI: COUR: All right. 

fk, BRADY: Will vour Honor permit me 
to review the EB for a moment? I think there is a 
portion which I would like to read, We weré not 


prsSént at this «xanination Lefore trial. 
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your llonor, 


we due for a re- 


call mv offic- 


luce until 11:30, 


LARSEN: T can wait until then, if 


MR. DRADYs: I am sorry, your Honor, 
I don't seem to be able to find it. 
THk COURT: Pardon me? 
BRADY 3 


lir. Fernandez, vou drive a fork lift truck 


bo you sollctimes drive in reverse, 


At times, yes. 


a) When you drive it in reverse, don’ 


turn around tu see where vou are going? 
I have to turn around, yes, that's right. 


You do that every dav, don't you? 
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I drive the Ili-Lo eve 
On a regular basis? 
As far as J am concerned, I drive the Hi-Lo 


normally, regularly. 


In driving you also have to look to your 


left and to your right, is that right? 


Ss, I turn very carefully and I also look 


You have beén doing that for over four 


iI spent about two y:ars working as a cléaner 
in the yard, and now I have been working for two years 
in the warehouse. 

Q As a cleaner in the varid, did vou also use 
th= machine to do that, sir? 

From time to time, yes, sir. 


iik. BRADY: I nave no further questions, 


THE COURT: Anything further? 
REDIRECT LXAITINATIOL 
BY [1R,. KLOUSKYs 


9 fir. Fernandez, do vor any medication 


for your condition? 


Nedicine for what? 


For your neck and for vour head. 


Do you 


No, sir. 


more, because théy 


MR. BRADY: 


Honor. 


THE COURT: 


BRADY 
Q iM Ferna 
right or to the left 
behind you, how does 
I turn my 
at a time. 


MR. KLOUS 
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« lot of medicine at the clinic 


that Lafayette clinic? 


about four, five 


licines thev cave me was the méedi- 
the Lafavette clinic, 


use that médicine? 


They aré not giving it to me 


have discharged ne, 


Objection to this, vour 


Pardon 

Withdrawn. 

ndez, when you turn around to the 
to see where you are going, or 
your neck feél when you do that? 


body a little at a time, a little 


KY: Thank vou 
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HOWARD PNEWE IG, called as 


a witness by defendant and third-party plaintiff, 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. REID: 
Doctor, are you a doctor of medicine? 
I am, 
Q Are you admitted to practice in the State 
of New York? 


A Yes, I am, 


Q Could you tell us when and where you 
attended medica” *chool? 
A I graduated from Cornel) University Medical 
School, which is in New York City, in 1946, 
Q Where have you practiced since 1946? 
In New York City, 667 Madison Avenue, since 


Before that I was in training as an ortho- 


What is your medical specialty, doctor? 


I am an orthopedic surgeon, 


0 Could you tell th jury a little about what 


an orthopedic surgeon is? 


A Yes. We diagnos and treat injuries and 


diseases of the musculoskeletal system, which means your 
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bones, joints, muscles and any adjacent structurs that 
affect them. 

Have you done any graduate work, doctor? 
I took an orthpedic residency at the 
Hospital for Joint Diseases from 1949 to 1952, Follow- 
ing that I nad a fellowship in orthopedics, traveled 
through Europe for about six months, 1952 to '53, and 
Since that time I have been teaching at New York Hospital 
in fractures and as one of the assistant attending at 
the Hospital for Special Surgery. I teach orthopedic 
residents, 
Q Are you familiar with x-rays? 
A Yes, 
Taking them and interpretation of x-rays? 


A It is a fairly large part of orthopedics, 


Additionally, I was the head of the Camp Kilmer Army 


Station Hospital, radiology department, for a year and 
a half before I became an orthopedic resident, and while 
I was at iiospital for Joint Diseases during one summer 
I ran che x-ray department when the ch-.ef of radiology 
went on vacation, 

Q Are you associated with any hospitals? 

A Yes, I am, 


Q What hospitals” 
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A I am assistant attending surgeon at New York 
Hospital and at the Hospital for Special Surgery. 

@) Doctor, at my request did you examine the 
plaintiff in this case, lir. Jose Fernandez, on August 
22, 1974 through an interpreter? 

A Yes, I did. 

Q Could you tell us, did you make a physical 
examination of him and an orthopedic examination? 

A Yes, sir. 

Q Would you tell us what you did, doctor? 

A Yes. As far as complaints were concerned, 
his daughter served as interpreter and she indicated 
that he complained of pain in his low back and that 


since going back to work he had been working driving 


a Hi-Lo in the warehouse rather than working in the 


hold as a longshoreman, that he avoids bending hecause 
it makes him dizzy and he complains of headaches on 
occasion, 

I had him undress completely. Inspection 
of his head showed pupils that were smal] but responded 
normally to light. His hearing was intact, His 
neck was normally ovvtlined. It moved cautiously, 
but with encouragement I finally was able to obrain fairly 


normal range of the neck motion, with slight defects 


313a 
e0a Balensweig-direct 
of extension and flexion. 
lie t:.rned to the right 80 degrees, which 
is 10 degrees short of the average normal, and to the 
left 90 degrees. ‘ 
Side bending was 20 degrees, 
Q Doctor, could that be normal for a man who 
is in his 50s? 
55 when I saw him, Yes, it is normal, 
Continue, please, 
A He did not complain of any tenderness over 
his neck. He told me that his shoulders bother him, 
He did not tell me that when I asked him questions 
about what bothered him, but at this point he did, 
He complained of tenderness when I felt around 
his shoulders. No specific spot, mostly anteriorly. 
Then I asked him to move his arms and he 
aid rather slowly, but then he finally went through 
complete ranges with both shoulders. 


I examined his shoulders hy manipulating 


them, I did not feel any creaking in the shoulder joint, 


There was no muscle atrophy. 
I then did a neurological examination of 
his upper extremities, and he told me that he couldn't 


feel the pin over the tips of the fingers of his left 
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hand and over the back of the fingers of the left 
hand, that the pin prick was dimiished in the paim of 
his hand on the left side, diminished up to the elbow, 
There were no muscle atrophies and I did 


not see any explanation for those sensory changes, 


I then examined his trunk. He shoved 
moderate bunions and moderate flat feet, His trunk 


posture was normal, The trunk muscles, when he was stand+ 


ing with his back to me, were held tight, but when I asked 
him to lean backward, they re] «xed completely, 

Q Was that a normal extension? 

A The first time he extended 10 degrees, which 
is normal for a 55-year-old, a little bit less than normal 
for a younger person. The second time he did it zero, 

I had him bend to the right and to the left, 
He did that 20 degrees, That is somewhat incom- 
plete. ‘ The average normal is 30, When you get 
to be a bit older you may limit it a bit, but I consider 
that a littie less than normal. 


Hie bent forward completely. He was 


able to reach the floor, His trunk went through a 


range of 90 degrees, It was only when he bent forward 


that he made any complaints and then he complained at 


the lumbosacral angle which is the lowest part of your 
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back, just above the pelvis, 
I had him lie down and examined him lying 
The circulation was all right. There were 
no weaknesses of his toes, 
Passive straight-leg raising, which means 
by picking his foot up, was through a range cf 70 
degrees, at which point he complained cf pain in his 
low back, Seventy degrees is normal. His hips 
and his knees were normal. 
I measured his legs in length and circumfer- 
€nce and they were equal. 
I again did a neurological on his legs. 
The reflexes were normal, the knee jerks were 3-plus, 
the ankle jerks were between 1 and 2-plus. 
When testing with a pin he complained of 
loss of snesation over the entire left leg except 


for the left lateral thigh. That is not the sort of 


pattern we see with any sort of nerve damage. 


I had him turn face down and palpated him 
and he complained of tenderness over the spinous 
process of lumbar 3, That is the middle of your 
lower back. 

When he bent forward he com plained of 


pain in the lowest part of the back, and yet when I 
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palpated him he complained of tenderness in the mid- 
portion of his lower back. 

I then x-rayed him, I x-rayed his neck, 
The x-ray showed some arthritic changes, more on the 
left side than the right in the lower neck, in the front 
view. In the side view he showed -some narrowing of 
the disk space at C6-7 -- that is the lowest disk 
space in your neck -- with spurring anteriorly, producing 


basically a spontaneo-3 fusicn, it . cidged it. 


Q Would yo expiain that a little more fully, 


doctor? 

A This an aging process, At least half 
of tnz people over: the age of 40 will show some arthritic 
shange or some nerrowing of the disk space by the age 
of 40. By the ag: 50 I would expect to find it, 
in the |) ited States at least, in at least 80 to 90 per 
cent of everyone here, and so finding one disk narrowed 
at C6-7, with spurs,is not the least bit unusual for 
a 55-year-old, It is normal wear and tear and aging. 

There were no fractures noted on his x-ray. 

I took an oblique view and the left oblique showed some 
narrowing of the nerve root outlet, which we call the 
foramen, between C7 and dorsal 1. The reason I 


x-rayed his neck was because I couldn't explain the 
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numbness in his left hand and findine a narrowed foramen 
at C7-Di does not eynlain it because that C7-Dl has the 
eighth cervical nerve come out and that goes only to 

the underside here (indicat‘ng), and a little bi down 


to here, so it doesn't explain the nunt:ness cver the 


whole hand. 

x-rayed his shoulders, His shoulders 
were normal, 

x-rayed his " .mbar spine that is, his 
lower back ~=- and he showed very ninimal degerwra’ ive 
changes, By that I mean agii:" spurs. They were 
very slight and less than average for his age ani 
occupation, 

There was a possibility of a defect in the 
posterior elements of lumbar 5, I did not take oblique 
views so I can't be sure whether or not he might have 
some congenital defect there, 


Q What is a congenital defect? 


A Something you are born with. 
I then had an opportunity to review some 
records 


Q Before we go on to that, doctor, let me ask 


you this question. You had a history, did you not, 


that this man had been in an accident? 


xe & 8B B 
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A Yes, sir. 

Q Could you tell us whether or not you found 
any residuals of the accident to his cervical spine? ° 

A No, I did not. 

Q What encompasses the cervical spine? Would 
you show the jury? 

A Jt runs from the base of your skull dewn 


to the top of your shovlders (indicating). 


Q Did you find any residuals from an accident 


in regare to his shoulders? 


A No, I did not. 

Q What did you find in respect to his lumbar 
spine? 

A I found that he moved fairly normally for 


his age, bending down and touching the floor; going 
through a range of 90 degrees is better than agerage 
for a 55-year old. 

His x-rays looked a little better than 
average for a 55-year-old, and the only thing I found 
was that nae complained of some soreness when he bent 
forward he tended to tighten his muscles during the 
course of examination, 

Q That can be voluntarily produced, doctor? 


A Yes, sir. 
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ou had no history of an injury to his left 
you, doctor? 
No, I did not, 


You had no history of any injury to his left 


No, sir. 
¢ Doctor, would you tell us whether or not you 
found any related permancies? 


I found no orthopaedic permanencies, z 


unexplainable numbne_-: in the left hand and left 


e) Is this the plaintiff sitting here? 


A Yes, sir. 


Q Have you examined over a period of years, 


doctor, longshoremen? 
Yes, I have, 

@) You have examined longshoremen who worked 
in holds of vessels? 

A Yes, sir. 

Q Looking at this gentleman here from a madical 
point of view, would you think that he is quite a 
small man to work in the hold of a ship? 

A I do. 


MR, REID: You may examine, 


to 


3s et 8 SB 


—— 
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CROSS EXAMINATION 
BY MR. KLONSKY: 
Q Dr. Balensweig, you left out one important 


qualification that you have: the training * ut you 


have by your father. I trust he is well. 
A He is fairly well and playing golf daily. 
Q Now, sir, you did not perform a neurological 


examination of his complaints here, did you? 

A I did not perform a detailed neurological 
as far as head injury ‘vas concerned. I did an adequate 
neurclogical for neck nd low back injury, 

Q Did you have occasion to see the hospital 
records in this case? 


A Just now, 


Q And do you see the findings that the hospi,al 
made? 
A Change in the EEG, possibly secondary to 


a conclusion. 
Q What about the myositis, cer*ical myositis? 
A That is put in there. That is not a 
neurological finding. 
Q That would be orthopedic? 
A Right. 


Q Do you agree that a traur» to a man's neck 
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and head by falling cartons or cans of pineapple can 
be a competent producing cause of a cervical myositis? 
Permanent? 
Competent producing cause, 
Yes, 
0 The competency depends on whether you agree 
Or disagree with respect to his complaints, isn't that 
true? 


No, I think that after a certain length of 


time you should be able to find some objective findings, 


You found objective findings here in his 
didn't you? 
I found -- 
Narrowing of the C7 disk space? 
Yes. 
9) Now, ycu say that it could have been 
caused by his aging, didn't you? 
I attributed it to his aging, yes, sir, 
Could it not also be attributed to trauma? 
A Co-7, it is not in the area where trauma 
generally causes pathology, That is usually C4-5 
or C56, 
Q Do you know where he was struck by these 


falling cans? 
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Over his head, He had a laceration there, 
Elsewhere? 
He had a laceration over his scalp, 
WaS he also compl: j 13 Of being struck else- 
where? 


A I couldn't read the records well enough to 


determine whether he complained of being hit over his 
shoulders, 

Q 1 can coming from a distance of about 
eight to ten feet struck him in the area of the lower 
cervical spine, would that be a competent producing 
cause of the narrowing that you saw? 

A I don't think so, 

Q Is it not true that if you have nontraumatic 
findings of arthritis, they are gencralized throughout 
the body? 

A No. The first aging in the neck occurs 


CS-6, C6<7, The first aging in your lower back 


occurs at L5-Sl, L4-5, and then they progress upward, 


8) But there is a school of thought, is there 


not, that when you pinpoint arthritis in one place 


and don't find it diffused elsewhere and there is a history 


of a blow to that area, you could state with reasonable 


médical certainty, without being positive, that a com- 
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etent producing cause of that singular area was prompted 
by trauma, couldn't you? 


I think that ‘heory is one I wouldn't ascribe 


you don't ascribe to that? 
I wouldn’t ascribe to that one, If you 
show me a change, in other words, if you can show 
X-ray tz.ken at the time of the accident and then 
I can compare it with mine and see a rapid change, 
I will accept that as being related to trauma. 


0) Unfortunately we do not have such x-rays 


Okay. 

MR. KLONSKY: Have you got che hospital 

Reid, 

Thank you, 

They did x-ray him though at this hospital 
with respect to his complaints of pain in the cervical 
spine, There is no date here, but it was while he 
was a hospital patent at St, James, and they say: 


“Cervical spine, Wo evidence of fracture, 


dislocation or bone destruction, Disk spaces, 


apophyleal joints and antervertebral foramen are pre- 


served, Minimal arthritic spurring is present in 
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the lower cervical spine." 
Is that what you found? 
A I found spurrina in the lower cerfical spine 


Q Was it minimal? 


A With narrowing, I don't know whether 
x-rays show it or not. 


Q They don't refer to narrowing here, do 


A No, they don't. 

Q So we do have a record of an x-ray taken 
shortly after an accident which is somewhat different 
than the ones you took in 1974? 

A I don't know, 

9) Could not trauma be an accellerating or a 
precipitating cause of a worsened cnndition? 

A It can be,yes, 

9) Where we all have arthritis as we age, we 
don't all have pain from that arthritis, do we? 


A No, we don't, 


9) But trauma could cause pain and make it 


manifest? 


A Yes, 


@) Now, when there is right shoulder pain in 
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the certical disk narrowing, would it not perhaps be 


concluded that there was a radiation from the neck to 
the shoulder? 

You have to pick the level. 
going to the shoulder; C7-Dl does not. 

Q But it is true, is it not, that the cervical 
area takes care of th. unper extremities, the dorsal 
spine takes car2 of the chest and back and the lumbar 
spine takes care of the lower 5th vertebrae as well as 
the sacrum, is that true? 

A Yes, 

?) So you also found a narrowing down -=- at what 
the number was that? 


A I didn't find any narrowing in his 


I thought you said you did? 
No. 
What did you find in the lumbar spine? 
A Minimal degenerative changes, 
Q Minimal degenerative changes, Just in 
that spinous area alone? 
A The whole spine showed very early aging 
changes. 


Q The entire lower spine? 
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A Yes, sir, 
Q Do you see that in any other part of the 
cervical spine except C6 and C7? 
A Not that I recollect. I will look, 


Q And also would you look for the dorsal area 


I didn't take his dorsal a-ea, 
There is slight aging changes in the rest 
of his neck, 

Q The rest of his what? 

A Of his neck, 

Would you look at the 
It is very normal. 
It is what? 

A It is very normal, 

Q Let me read to you fro; your report and ses 
whether you agree with what you wrote yourself in 1974 
as compared to what you are testifying to now: 

-steral view of lumbar spine and separate 
spot lateral view of the lumbosacral angle show a few 
minor spurs ofi' the lumbar vertebrae. Patient has 


calsification of the lower abdominal aorta, Disk 


spaces ere well maintained, There is a possibility 


of a defect in the posterior elements of lumbar 56 
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There is no evidence of a spondy_olisthesis, There 
is some exaggeration of the lumbosacral angle.” 


That is not what you just testified to, is 


Ss is within * e range of normal. 
But you did not mention various other 
things? 
I did testify about there being the possi- 
bility of a defect during direct testimony. 
When you talk about the exaggeration of 
the lumbosacral angle, what do you mean? 
A He has swayback, That is really a 
normal variant. 
Q But the plaintiff did complain to you rela- 
tive to ains in various parts of his body, did he not? 
A Occasionally. Not very often during the 


examination, 


Q Did you maintain a good lingo ox rapport 


with this patient? 

A I speak a little Spanish and I think I was 
able to communicate with him, yes. 

Q You had an interpreter there, which was his 


yound daughter? 


She wasn't there during the examination 
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Doctor, though we all have arthritic changes, 
trauma can do things to make those arthritic changes 
painful and progressive, isn't that true? 

A It can, You have to prove it, 
Q Well, in the first place, you have got a 
history that there was no preexisting conditions of this 


nature in the history of this man, isn't that true? 


A Yes, sir. 


Q Are you familiar with the record kept by 
the Marine Index Bureau of prior injuries to longshore- 
men? 

I am. 


They keep a fairly good record of that, don't 


Very good, 


This man was registered with this Marine 


MR, REID: I object, your Honor, 

MR, KLONSKY: He is familiar with this, 
your Honor, 

IIR. LARSEN: First of all, the longshore- 
man is not registered with then. Second of all, the 


questiun is out of order, 
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KLONSKY: I don't think the second 
has anything to do with the case and the first is 
wrong. 
COURT: Overruled, 
Q Dr. Balensweig, you examine frequently for 
steamship companies, do you not? 
THE COURT: Wait a minute. 
MR, KLONSKY: I am going to this issue, 
THE COURT: I thought there was a question 
to the witness. 
From my knowledge, they have been on seamen, 
1 do recollect some indexes, I don't know ifthey -re 
marine indexes, which included both car accidents and 
Shipboard accidents in people who have been at times 
seamen. 
Q What about longshoremen? 


A I haven't seen -- I know there is a record 


kept, but I don't think it is called the Marine Index 


of Longshore Injuries, 

Q There is an official index kept of prior 
injuries of longshoremen, isn't that true? 

A Yes, sir, 

Q The attorney here who referred you to 


examine lir, Fernandez did not furnish you with any 
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evidence that there was a preexisting injury while he 
was a longshoreman,did he? 


MR. REID: I object to that, your Honor. 


I am under no obligation or duty at all. The patient 
gives his history at the examination, I am under 
no duty at all. 

THE COURT: The question did not call 
for that answer. The question was whether you in 
fact gave this doctor any such evidence, Overruled, 


A I did not receive one, 


Q Did he cooperate with you while you tested 


A At times, yes; at times, no, 

‘@) When you originally tested him, you had 
no knowledge, id you, if the x-rays taken at the St, 
James Hospital? 

That is correct. I didn't have the St, 
James record. 


Q You didn't know tlie conclusions by this hos- 


pital which included posttraumatic cranial syndrome, 


laceration of the scalp which required three sutures, 


severe anxiety reaction and cervical myositis, is that 


true? 


I wouJdn't quarrel with the diagnosis, 
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Certical myusitis is a self-limited inflammation from 
trauma. 
Cranial syndrome is used to describe any 
seems to been the situation 
he passed out allegedly when he left the 
emergency room and had to be brought back, 
@) Three days later or two days later. 
Doctor, please assume as true that prior 
to September 1, 1968 this plaintiff was gainfully 
employed, earned approx mately $200 a week for a number 
of years as a longshoreman working in the hold of a 
no history of any accident or disability; that 


in the course of 


his work, while they were discharging 
cans of pineapple on a prepalletized device, the pallet 
broke, cracked open, and the cans of pineapple that were 
being discharged at that time fell upon his person 
indiscriminately and rendered him unconscious until 
he came to up on the main deck, where he went to the 
St. James ilospital and obtained emergency treatment 
which included three sutures, 

On the 4th of September, which is two or 
three days later,he passed out and was taken in by this 


hospital and kept for about 21 days. They performed 


an electroencephalogram and found it abnormal; that 
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they also treated him for his complaints related to his 


shoulders and his back and his head. 


A didn't see any mention of back treatment 
or complaints in that record, I have to admit that 
I am a little bit farsighted and I didn't bring my 


glasses so I couldn't read every word, It is poor 


photostating. 


@) This is a poor photostat record anyway, 


doctor. 
A Yes, 
THE COURT: Is it disputed that that is 
mentioned in the record, gentlemen? 


THE WITNESS: The discharge diagnosis i 


don't believe mentions his back at all. 


Q I will withdraw the lower back from the 
question. 

He also submitted himself to a pantopaque 
myelogram wnich did not take because the procedure 
drew the blood instead of taking the spinal fluid 
out. 

Doctor, do you agree with your father with 


respect to the only time you take a pantopaque myelogram 


is just before operative procedures? 


A I do, 
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And yet he submitted himself to this for 


a diagnostic procedure, did he not? 


bees that in your opinion go to his credi- 
trying to find out what was wrong? 


I object to that, 


He cooperated, as f s you know, with 


ital authorities,did 


And there are complaints which cannot be 
seen on x-ray, aren't there? 
Complaints can occur. I can complain 


right now and you won't see it, yes, sir. 


Q Nerve involvement would not be seen on x- 


ray, would it? 
NO, sir. 
1) Cerebral damag# would not be seen on x-ray 
as far as the brain tissue is concerned, is that 
true? 
A You can pick it up if you do en 
and if there is some realistic damage there, 


Q You would have to put a dye into the arteries 


of the brain to do that, wouldn't you? 
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A That or pneumoencephalogram, There are 


a number of specialized techniques using x-ray that you 


can do it with. 
THE COURT: Mr, Klonsky, you were in the 
midst of putting a hypothetical question <o the doctor 


and you w-~~ ‘iterrupted on the matter of the lower 


back. Do you want to proceed with that? 
MR. KLONSKY: Yes, ma'am, 

Q Dr. Balensweig, please assume the truth of 
what I told you and also his complaints of pain, 
limitation of movement of the neck, anxiety, as you see 
in the record, and a concussion of the brain, which comes 
from a positive electroencephalogra... 


Do you have an opinion based upon a reason- 


able degree of medical certainty as to whether the 
falling case or cases of pineapple that fell on his 
person would be a competent producing cause of these 


findings and complaints? 


A It would be at that time, yes, sir. 
MR. KLONSKY: Thank you, 


REDIRECT EXAMINATION 


BY HiR. REID: 
Q When you examined him, you didn't find 


did you, coctor? 
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No, I did not, 


Doctor, did Mr. Fernandez bring any medical 


you and give them to you and say, "Here, 


here 1s my history 
HR. KLONSKY: Objection to that, Yhat 
is not the proc with respect to the defendant's 


doctor. The dar s doctor gets his information 


He does not, 


won't arque with you 
Pf , 


The ¢ , S no, 
THE COURT: Any further cross examination 
of this witnes 
MR, KENNY: No, your Honor, 
LARSEN: NO, your Honor, 
BRADY: I have no questions, your 
Honor, 
Thank you. may come 
down, doctor. 
(Witness excused, ) 
THE COURT; Do you have another witness, 
Mr. Reid. 


MR, REID: Yes, I have a witness, 
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MR. REID: The other purpose is to show 


that Castle & Cook had complete information of the 


shipment from its inception to the loading and there- 


after. 
NR. KLONSKY: Is this with respect to your 
third-party claim over against Dole? 
MR, REID: Yes, 
MR. KLONSKY: It has nothing to do with 
our claim. 
REID: I don't think so, 
KLONSKY: I have no objection, 
COURT: Let it be received, 
(Defendant Chios Exhibit N was received 
evidence. ) 
DJRECT EXAMINATION 
BY NR. REID: 
Mr, Devaney, where do you reside? 
In Manhasset, Long Island, 
What is your occupation? 
A I am presently a consultant with John W, McGrath 
Corporation, 
Q What is the nature of the business of John 
W. McGrath? 


A Stevedores, 
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stevedore? 
niladelphia, Baltimore, 


Orleans and some other cities 


Wnat phase of that business are you a consult- 


little bit? 
Marine 
thank you, 
to being a cohsultant with McGréith 


engaged in the marine carpentry busi- 


In 1942. 
Tor what period of vears thereafter? 
Presently. 
At one time did you own your own business? 
I did, 

xr how long? 
From 1942 to 1966, 
Have you ever been a longshoreman? 
Yes, sir. 
What did you work? 


I worked for United Fruit Company, 
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Is that the New Yor!: waterfront? 
Yes, sir. 
Where did you learn the ship carpentry busi- 
At the United Fruit Compary. 
Ho:'. long were you with them? 
I was there from 1932 to 1935. 


Your line of work as a ship's carpenter, 


have occasion to build what is calle’ a stevedore's 


Very, very many of them, sir. 
How many would you estimate over a period 
of time? 
A Hundre-s of thousands, 


@) Could you tell us, were they used for the 


New York waterfront as well as Newark and Jersey City 


waterfront? 
A I don't get the question, counselor, 
9] These pallets which you constructed, were 
they used on the New Jersey, New York waterfront? 
A Oh, yes. 
Q Could you tell us what a stevedore's pallet 
How it is constructed and it's weight, 


MR. BRADY: Your Honor, I object. This 
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invoive such a pallet, Unless this wi_- 
ually examined the pallets in this case at 


[ will object to further 


Overruled, 
Respect full y except. 


Will vou sad the question 


A stevedore'‘s p s four foot by six 


It is 48 x 72 inches, [t 1S coOnstructeu 
ight de boards on either side, Each board 
or four boards, two boards on rop that 
x 8, 1-1/8 x 8 oak. There are six boards that 
1/8 x 6, 1e Sleepers are 3 x 4, 
9 What is a sleeper? 

The sleeper is the three pieces that the 
deck boards are nailed to, and each ore of the sleepers 
have a depth of four feet and your deck boards have a 
depth or width or length of six feet. 

The same thing is on both side 
ave usually reversible paliets, 

What is the size of the sleepers? 


48 x 72 inches, The size of the sleepers? 
I 
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Are 3 x 43 3 inches by 4 inches by 
What do these pallets weigh? What 
weight of the pallets? 
About somewheres hetw 1 180 and 210 


MR. BRADY: I will object to sonewil 


tween 180 and 210 pounds, your Honor, That is quite 


a variance for one pallet. 

THE COURT: Overruled. 

MR. BRADY: Respectfully except. 

I may answer thatfor the counselor by sayiny 
that there is a certain amount of water in every piece 
of lumber. Some of it has a content of 15 per cent, 
some has a content of 20 per cent. It is not all dey 
lumber, It is not kiln-dri.! lumber. This is lumber 
that comes off the tree s0 you would have a variance 
in the weight, counselor, the water content of the ma- 
terial that is being used at the time that it is manu- 
factured, 

What cut of the tree is used? 

MR. BRADY: Objection unless this witness 
has actually ‘cut a tree and knows what cut it is. 

THE COURT: Overruled. 

MR. BRADY: Respectfully except, your Honor, 


If vou took a tree and you cut off the bark -- 
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< 


Mk. BRADY: Nay I have a voir dire on this, 


THE COURT: 
YVOTIR DIRE EXAMINATI 
BY MR. BRADY: 

did you ever cut a tree and 

cut the hark off? 

No, I did not. 

When you buy lumber, vou buy prepared 
lumber, isn't that right? 

Now wait a minute, When I buy lumber, I 
buy 1t according to grade, 

When you buy it, it is alreaadav prepared for 
you, isn't it? 

According to grade, 


Sure, but you don't take the bark off now, do 


Nobody buys hack. 
ft am asking you what you do, sir? 


I buy it according to grade, I have 


answered your yuestion, 
Q You don't know what -- 


THE COURT: The question is whether he has 


ever examined any of these pallets, stevedore's pallets. 
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Have you actually examined one or purchased 


THE WITNESS: I made them. 
THE COURT: You make them, 
lik. BRADY: Your Honor, there is no basis 
for this witness -- 
THE COURT: 
to testify. 
BRADY: > is not qualified yet, your 
Honor, 
COURT: just ruled that he is 
jualified as an expert. 
HR. BRADY: May a voir dire, your 
Hionor? 


THE COURT: No, because have ruled 


he is qualified to testify as to construction of a 


stevedore's pallet. ie has testified that he makes 
them, Overruled, 

MR. BRADY: I respectfully request that 
I be given an opportunity for a voir dire on the quali- 
fications of this witness. 

THE COURT: I have just denied it. 

MR. BRADY: Respectfully except. 


THE COURT: All right, proceed, Mr. Reid. 
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‘ION CONTINUED 


these stevedore pallets, are they con- 
iy that you can put cargo-lifting 

lift them up? 
es of stevedore pallets. 


was a flush -type pallet where you may use a key 


to insject into the side of it and lock it ti.at way, 


Or there was a wince ' pallet where you may use your 


bars to lift, or you have two-way entry where you use 


your fork lift. 

Both of your flush and a wing-type pallets 
give you two-way entry, Two-way entry means one 
from the north side and one from the south Side, but 
nothing from the east or the west. 

And the sleepers are on that side? 

The sleepers are running north and south. 

There 1s evidence in this case that the 
pallet -- [I am referring now to Dole's answers to inter- 
rogatories -- the lumber was cut into sizes 40 x 48, 
prenotched 2 x 3-5/8 stringers with he £4 nails 


And there is further evidence that there were hoards 


which were placed across the stringers into which the 


nails were put to hold them to the stringers. 
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Are you familiar with that type of a pallet? 
Well, I would say that there is only one 
way to make a pallet. 
MR. BRADY: Excuse me, your Honor, that 
is not responsive to the question. 


Q Put it this way: have you seen such pallets 


being used in the handling or transportation of food 
products? 


A I have. 


() Could you contrast that type of pallet with 


the stevedore pallet? 


A Well, the stevedore pallet is made primarily 


for the benefit of the str vedore and their clients. 


That can he used for many times without the normal wear and 


tear that it gets. 


The product that you are referring to is 


more or less what is known as a disposable pallet. It 
may be used once by the consignee or it may be used twice 
by the consignee. but it is primarily a very cheap pro- 
duct. 

MR. BRADY: I must object unless this 
witness has actually examined one of these Role pallets. 


What is he talking about. 


THE COURT: Have you examined any of these 
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Llets 


that 


You cal] 


REID; 


nor nswers 


that was 
contrast that 
THE COURT; 


thetical juestion. 


RM. REID: 


THE COURT: 


MR, 


BRADY: 


specific hypothetical 


THE COURT; 


to 


on > 


with 


you referred to? 


them fruit pallets? 


No. 


exanined 


nave 


+ 


not, 


onor, I object to any 


pallets since this 


examined them, 


I have asked him to assume, 


interrogator: of the Dole 


3 


ertain size, I have asked 


the stevedore's pallet. 


You are putting to him a hypo- 


Yes, your lHionor. 


All right. 


Your Honor, may we have the 


question, please, 


All right, the reporter can 


(Record read. ) 


You are familiar 


I am, 


with that type of pallet? 


Si L% 
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Would you contrast that type 
a stevedore's pallet? 

I have already done it. 

BRADY: Ohjecti 
never observed a Dole pallet. 
contrast. 

THE COURT: The question to the witness 
is, having heard those dimensions with respect to the 
thickness of the wood, are you familiar with that kind 
of pallet. gather he is saying he 1s, that you 


have seen others like that other than the Dole pallet, 


is that it? I gather he is saying he is, that you 


have seen others like that other than the Dole pallet, 
is that it? 

THE WITNESS: Your Honor, may I put Lt 
to you this way in answer to your question: that the 
40 x 48 size pallet is primarily used in the food busi- 
ness of which Dole is part. I am not trying to make 
any difference between Dole or any other food commodity. 


THE COURT: Have you seen such pallets? 


THE WITNESS: Yes, I have seen such pal- 


MR, BRADY: Your Honor, I object an the 


grounds that he has seen other such pallets which would 
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S$ testim , in this case concern- 
pallet , liis specific testimony is that 
ovuserved the Dole pallet. I $s INerely 


fhat is not a basis for 


not a container, it 


ase, don't interrupt me, 

THE WYLINESS: [t is not a container, 

THL COURT: Just a moment. 

IR. BRADY: Your Honor, will veou please 

rect the witness not to interrupt me? 

THE COURT: Yes. 

NR. BRADY: That would not be a sufficient 
basis, your Honor, for him testifying in this case about 


a Dole pallet merely hecause he has seen some other food 


THE COURT: Let's assume that he has not seen 


some other food container. The witness has been quali- 


fied as an expert in the making of stevedore's pallets. 


lle is now being asked to assume a pallet having 
dinénsions as set forth in the interrogatories and as 


an expert he is therefore qualified to give his epinion 


as to the use and durability or strenqth of such a pallet 
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described in the interrogatorie 


On that hasis he can answe the question. 
Given those dimensions with respect to the wood and so 
forth, do you have an opinion. -- 

MR. BRADY: Excuse me, 


understand the court to say that this witness is limited 


to the dimensions of the particular pallet and that is 
the basis for his opinion. Is that correct, your 
Honor? 
THE COURT: I assume that those dimensions 
include the thickness of the wood, do they? 
MR. BRADY: No, your Ilonor, the, 
COURT: Just the size? 
BRADY: They don't give any thickness, 
your Honor. These dimensions give length and width 


and they do not give any thickness. 


If your Honor please, I have an objection. 


These dimensions are based on length and width only and 


do not give any width dimensions. 


TH! COURT: What do you say to that, Mr. 


MR. ROID: Put it this way, your Honor: 
I asked detailed interrogatori s, the Dole people to 


give ne this information, and this is all I get back and - 
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Your Honor, t! at is not a re- 


juestion. The yuestion as posed 


hypothetical in an interrogatory. 
juestion. 
Brady, the witness has 

fied that a s redore’'s pallet has a certain length 
dth and depth, is that right? 

THE WITNESS: did. 

int to repeat those? 
the length? 


Four foot by 


THE COURT: is the depth? 
there a depth to it? 
THE WITNESS: s 72 long and 48 
shes deep. 


LNne 


BRADY: I don't think the witness under- 


stands the word "depth." 


COURT: Does it have some depth? 
THE WITNESS: There are eignt boards on 
top and eight boards on the hottom and three 
THE COURT: Three stringers? 
THE WITNESS: They are pieces of 


that we use that you nail the deck boards to. 


Devaney-direct 
THE COURT: Ye 
THE WI’NESS: lis pallet, this 
was the basis of a pallet, starting from fresh, right, 
would put three pieces of 3 x 4 here and then I would 


start to nail my deck boards to these three ; ieces,. 


THLE COURT: These deck boards are now 


THE WITNESS: There are two pieces that 
are eight inches wide and four pieces six inches wide, 


THE COURT: And how long? 


THE WITNESS Six foot. 
THE COURT: The dimensions that were given 
here are what? 


THE WITNESS: 40 x 48 inches 


BY HR. REID: 
40 x 48, 3 inch -- 


THE COURT: 40 inches? 


MIR. BRADY: 40 inches by 48 inches, 
THE COURT: As opposed to 4 feet by 6 , 
THE WITNESS: That's right, 


THE COURT: Now, the questin then to the 


witness is what, based on that information, Mr. Reid? 


Q And that you have 3-inch by 2-5/8 stringers? 


and the Dole is lnches there is mm 


and 


nere and [I 


that, 


Mar East, 


that. 


35la 


vevaney-direct 
SOURT What is the Tuestio’? 
What is the difference of the dimension bhe- 


stringers and the Stevedore Stringers? 


SRADY: You Hor respectfully, 


‘ahi SUbtract 48 fro; 60, I don't think 


lat, 4 question 


If the stevedore is 60 inches 
1S no dispute that one 

one 3 60, 
THE COURT: Let's move on from there, mr, 


nat is the next question? 


MR, BRADY: We don't need a witness for 


Are you familiar with mahogany wood? 
What type of mahogany wood? 
Lauan, [ will show 


yOu a piece of wood 


Will ask ‘Ou Ca. identify 
It looks like a piece of mahogany fron 


maybe from the Philippines or some lace 
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MR. BRADY: 
thic, your Honor? 

THE COURT: 
VOIR DIRE EXAMINATION 
BY MR. BRADY: 

\) Mr.Devaney, when were you last to the 

Philippines? 

I was never in the Philippines, sir. 


How do vou know any such wood would cone 


from the Philippines just by looking at a piece of wood? 


I have purchased lumber from the Philippines, 
When was that, sir? 
During the war, 
What war was that? 
It wasn't the First World War. 
the Civil War either. 
Why don't you just tel] 
was, sir? 
I said it is similar -- 
You mean World War [I? 
Yes, 
You purchased wood from the Vhillipines? 


Yes,sir, 


Prom the Japanese? 
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Japanesc 


know that in World War II that 


it after thi 


did. 
‘rom whom? What Japanese agai 


Japanese 


You bought iv from the Japanese in World 


ind sold it to the United States Oovernment, 


iat you want nis jury to believe? 
Mr. Brady? 
If you want those kind of 


give them to you. 


THE COURT: The witness has testified t} at 


A 


he purchased wood of that kind from the Phili; 


pines 


during World War ITI. 
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Yes, your Honor. 

COURT 's Let's proceed. 

BRADY: I would just like the court 
to take judicial notice that the Philippine Islands 
were under control of the Japanese army in World War 
and we were at war with Japan in World War Il. 

Other than during World War II, sir -- 

Maybe -- I will go back to 1952, after 

Excuse me. 

Let me ask the questions, please. 

Let's go back to the Korean situation. 
may have made a mistake. 

You may have made a mistake. 

But we did purchase it and from Brazil 
a similar type of lumber from Brazil too. 

Similar. You mean they have 


THE COURT: Mr. Reid, where did you 


get that piece of wood 


MR, REID: This was given to me last Fri- 
day at fMaher Warchouse in Port Newark by an employee 
of Maher's and it came off of -- I was told it came off 
of a pallet, that was used by the Dole people. 

MR. BRADY: I will object to what Mr. Reid 


was told by some Maher employee. I will certainly 
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to this witness testifying -- 
Mil COURT: I thought perhaps it was from 
question here. 


I wish it was. 


MR, BRADY: Your Honor, I would object. 


ta by “Mr, Reid last Friday 


From some enplo E- 3 and mn taken from the very 


certainly object to this 
identifying it in any way or even using it. 
THE COURT: Trat is what I was getting 
Mr. Reld, was that from the package in avestion? 
AR. REID: No, your Honor, I wish it was. 
not I would like to know where the pallet is, 
juestion relating to this witness, your Honor, 

s he familiar with this type of wood. I wanted 
to ask him is this the kind of wood that they use in 
stevedore's pallets and other type of pallets. 

THE COURT: You can ask him that quest 


ASk him if that is the kind of wood used in stevedore's 


pallets, first of all. 
BY MB. REIN: Is this 

Q Is this the kind of wood that is used il. steve- 
dore's pallets? 


No, 
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Why is that? 
Because we construct -- 
BRADY: Objection, your Honor, 
> COURT: Objection to what? 
BRADY: To the question of why, your 
Houor,. 
THE COURT: Overruled, 
MR. BRADY: Respectfully except. 
A The reason we don't use that tvpe of material 
is because it is a soft or mediocre soft, but not con- 
sidered a hardwood. 


@) What is its relative strength with respect 


to oak -- 


(IR. BRADY: May I have a voir dire on 


THE COURT; I didn't hear the question, 


What is its relative strength with respect 


MR. BRADY: Objection, There has bee, 


no identification of this particular wood as belonging to 


any particular wood family or any particular location 


Of having anything to do with this particular case, 
THE COURT: Yes, that seems to he the case, 


Mr. Reid. Does that piece of wood meet any of the 
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interrogatories? 


It does 10t, 


vour lIlonor. 


As to thickness? 


believe 


Ms t 
4 2a 
ir. et 


e have 


SO, 


d, 


your Hon 


OF s 


could I suggest 


been looking 


rHE COURT: 4 I *hought 


We have 


REID: 13 is) the 


IR. BRADY: We have 


he said. 


been looking 


sane 7-=- 


been using l 


THE COURT: t's proceed, “ir. Re 


Very well, 


just mark this for illustration, 


only that i’lustrates that this was 


mahagany. 


your Honor. 


for 


a 


MR. BRADY: Objection. 


been any such identification as luana 


of identification. 


THE COURT: Yes, that 


1s 


a limites 


piece of 


There 


( 


true. 


36 


i. 


qd 


1 


May 


purpose 


lauan 


has 


hever 
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BY Mk. REID: 
Can you identify this as lauan mahogany? 
No, J cannet, sir. 
WR, REID: All right. 
of that. 
Q In connection with the records thich were 


attached to Dole's answer to interrogatory 


fendant Chios Exhibit N, sales invoice No. 1612! 


No. 17 in the passage of papers, I call this to your 
attention, sir, that there were some cases which were 

1/2 inch, Dole fancy sliced pineapple, 15-]/4 ounces. 
Size is 22/2 Dole fancy sliced pineapple in juice, 


one pound four ounces. 


Size 6/10 Plantation Cho sliced pineapple, 


Six pounds, twelve ounces 

Size 24/2, Dole fancy pineapple chunks in 
juice, one pound and four ounces. 

Size 24/2, label Long Island Cho pineapple 
tidbits, one pound and four ounces, 


Size 24/1-1/2, Dole fancy pineapple chunks, 


pounds and one ounce. 
Size 24/1-1/2, Dole fancy pineapple tidbits, 
15-1/4 ounces. 


Size 24/2, Dole fancy crushed pineapple in 
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id four ounces, 
), Stamped fancy pineapple juice 
e €1ght pounds and four ounces. 
slate thé r Devaney, into 
weights fr the cans, you wil) 


7Oou not? 


translate that 


NOW Many cans of what particular 
carton and then we can say what 


*t which is the cause of this 


hat do vou say, Mr. Reid? 
[ will give him the same answer 
he gave me, S a matter of simple arithmetic, 
MR. BRADY: Your Honor, there is no basis 
the record to Say what cans, nor how many were in 


Che cartons, if we ended that, or to say the number of 


cartons which were put on any particular pallet, let 


alone the pallet which was involved in 
accident. There is nothing in this record at al] 


would make that point clear. 


THI. COURT: What you just read, was that 
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relating to the pallet in yuestion, Mr. Reid? 
I would like to read the first 


part of answer to interrogatory No. 4; 


"The product was loaded ahoard 
by local stevedoring outfit Minobros 
Dole Vhilippines. 
THE COURT: Would 
tion to the witness, Mr. Reporter, 
(Question read. ) 
THE COURT: I don't think the witness can 


answer that unless he had some kind of computer in his 


head. 
I think he can answer that, your 


Honor. 


MR. BRADY: I will place an objection on: 
the record. 
THE COURT: The objection to that question 


is sustained. 


MR. REID: Your lHionor, I am trying to establish| 


here through the records of Dole themselves what the 
weights of these cartons were and this is one way to do 
4@, by using their own invoices which gives us the size 


of the cans and the label with the weights of the cans 


and these sizes refer to cases. Navhe I should have 
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The cases, the size and 
read that because I didn't think 


rormatior 


would object, your Honor. 
tell on this particular 
-Cident what size cans or the 
»9f cartons on the particular pallet, Even 
4SSuming all this could } which I submit it can't 
how can we tell wi “vpe a cans or the number 
cartons were on the particular pallet involved in 
particular pallet just from a recitation of 
readii 
THE COURT: s derstood the stimony, 
each of these prepalletized units contained number 
of pineapple, Is that so? 


iR,. BRADY: No, vour Honor, there is no 


such testimony. Everybody was sort of guessing. hohody 
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has actually said how many 
pallet and nobody ever took notice 
were stevedores. 
THE COURT: Pardon 


MR. BRADY: The men involved the testimony 


that we have, are all stevedores. They weren't payir 


attent. to the number of cartons 
pallet, 

THE COURT: Is there anything 
record? 

MR. REID: Yes, there is, 

Say this is the pallet. 
mony from Mr. Romero that he said that th 
Stacked flush on the pallet,the cartons, 
they were about eight high. 

THE COURT: Eight what high? 

Mn. REID: Eight cartons high. 
translating that to feet would be five feet. 

Now, I think with those dimensions, together 
with the records of the Dole people, it won't take us 
very long to figure out how many cases they had on this 
little syuare or rectangle and the weight of them, because 
they are on a certain size, You can get so many within 


the hounds of the four corners of a rectangle and no 
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ir. Reid's own argu- 
different size, which 


ferent siz filling 


particular carton, 


according to Mr. Reid's 


as unintelligible [I couldn't understand 
juestion, and if you have some other way of making 
nore intelligible to the jury, we will permit you 
juestion. But aS put, the objection is 
sustained, 
Let me put it this way to vou 
Simplify it: that you had a palle Luches 


inches and you had cartons which were stowed on that 


pallet flush with the surface of the pallet, and these 


cartons were stowed eight high across the surface and 


they stood up from the deck ahout five feet. 
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Now, could vou, without 

weight of these cartons give an 
tion of the the further facts wh 

particular 
to you and the way it was stacked On the top stow 
in the wing of the Ship and a Hi-Lo went in and put its 
blades in in between the sleepers Stringers and 
the Hi-Lo operator, he lifted lt up, he gan to move 
back and when he had moved that pal back about half 
way or a little more off the stow, there was a cracking 
sound, 


MR. BRADY: Your Honor, that is not a 


fair recollection, } 1, he's got his versions mixed 


up. 

MR. REID: 
Statement, please, 

MR. BRADY: Your Honor, I object. 

THE Corer: Let him finish and then I will 
hear the objection to the juestion. 

HR. BRADY: eS, your llonor. 

And the pallet broke in half and dumped the 
contents down on the deck. 

On the assumption of those facts that I gave 


to you, do you have an opinion, with a reasonable degree 


jJectIon, 


sactor, of 


height and length 

soiiething to collapse. 

has gotten his versions 

aPpened confuse rhe man who 


a contract was the man who said 


being lifted by the crane and not the map, 


Nsed to have } ; sin she fork f So 


elther side for this particular 


REID: I haven't finished it yet. 
AR. BRADY: n so your Honor, 
thought lr. Reid had Linished, 
MR. REID: I hadn't finished it. 
like to finish it. 


MR. BRADY: Tell me when you are finished, 
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Now, assume further, lr, that 

was manufactured by the Dole people and it was ackaged 
with the cartons of pineapple manufactured by the 
people and it was brought dow to the 5s 
it was loaded ahoard the ship and t 
the hold of the ship and he lool-ed at t) 
pallets and he issued a mate's receij t, 
condition, and the States ilarine issued bil = lading 
and it says good order and condition, z here were 
no exceptions or damage taken on the lading. 


Then the ship came into New York or Port 


MR. BRADY: Cxcuse me, your Honor. 
Q Ne pallet broke in half as 
described to you. 
Now, on the basis of those facts which I 
am asking you to assume, do you have an opinion with 
a reasonable degree of certainty as to the cause of the 
breaking of the pallet? 
MR. BRADY: hHjection, your Honor, 
THE COURT: I will hear your objection. 


MR. BRADY: There is still nothing added 


to this particular hypothesis which would aive this man 


a reasonable basis for making any assumption since he 
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has not been given the quantity of packages, the weight 


of each package, the number of those packages on this 
particular pallet involved in this particular accident. 
Asking this witness to give such an opinion now would 
be asking for sheer speculation. There is no weight 
at ail givei. in this hypothesis by any form. 

Moreover, the hypothesis is deficient since 
it has apparently left out the fact that there were sever 
surveys all along the voyage by different surveyors on 
behalf of the charterer, 

Assume further that there were these surveys 
along the voyage and the surveyors found nothing wrong 
With the stow. 

THE COURT: Has the witness been given 
the size and dimension of the pallet with respect 
to the thickness of the wood and all of that in this 
juestion? 

MR. REID: Your Honor, I really don't care 
whether there was a gnat on top of that pallet. The 
evidence in the case is that the pallet broke. 

THE COURT: I thought you wanted him to 
give some opinion with relation to the weight of the 
goods on that pallet. 


AR, REID: I was trying to do that, your 
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Honor, with the records of Dole, but I was interrupted, 
I have some more figures here that have beer left 

Out here, 

The average weight on a pallet, I will put 
that in, but I am not really particularly concerned now 
about whether, as I say, a gnat was on the pallet or 
a haidkerchief was on the pallet, the evidence is that 
it broke. 

COURT: You want him to give some reason 
based on those facts why he believe the pallet broke? 

MR. REID: Yes. 

MR. BRADY: Your [onor, L would submit 
that there is insufficient hypothesis here to explain 


why it broke. there is no explanation of what, if 


anything, was on this particular pallet, what <juanti- 


ties -- 
THE COURT: Well, there is evidence as 


to the height of the cans or cartons on the ballet. 


Is that so, 

HR. BRADY: There is no evidence They 
are all gucsses, All the witnesses say it was their 
guess. Nobody ever measured it. 

THE COURT: Their hest recollection that 


they gave, 
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All the witnesses say it was 
witness -- and I asked them, “Wasn't 
are no measurements of what 
particul. 


HE COURT: ‘ha is why I asked at that 


ay 


that was their 


didn’t measure They could| 
estimate of height and that 
Their best estimate was that it 


recall, eight cartons being stacked 


tne pallet. I Li y! That is their 


bese estimate 


HR. BRADY: AS a guess, but not as a measure- 


THE COURT: [ am asking you what it was. 
MR. BRADY: I think one witness guessed 
about five f > your Honor, 
COURT: 50 we have evidence that it 
was five feet high and there were ahout eight cartons 
to a pallet. 


MR. BRADY: No, your !lonor. 


THE COURT: We also have evidence as to 
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We also, I thought, had evidence as to the 
thickness of the wood of which thispallet was constructed, 
but we don't. 

MR. REID: The stringers, your Honor, we 
have the size of the stringers. 

THE COURT: When you say the stringers, 
are those the long pieces of wood. 

MR. REID: I believe that he 
were about an inch and a quarter, that is my recollec- 


tion. I may be wrong, but he said there were >oards 


nailed across the sleepers, a'd that is the Only way 


you could get the cartons on the pallet, to have boards 
across the sleepers. 

MR. BRADY: There are no measurements, 
your Honor. There is no way determinable as to what 
was on this particuler pallet. 

MR. REID: Your Honor, may I at this point 
call to the court's attention interrogatory No. 30, 

“Will you, in lieu of a notice to produce, make 
available for inspection at a mutually convenient time 
a prepalletized package of cartons of pineapple like 
that shipped aboard the Chios on which is the subject of 
the plaintiff's claim?" 


I get this answer: 
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“Defendants will make available a palletized 
-ver, defendants cannot guarantee that the 

thios. The defendants | 
's to the 
can only check the dates of 


available 11; accordance wit} 


Honor, 
THE COURT: Just minute, 
MR. REID: i have yet to have them pro- 


this demand was made on these people 


MR. BRADY: Let the record show, your Honor, 


this accident happened in 1968, Let the record show 


: 
that this shipowner did not bring action against us until 1974, 


several years later. 

THE COURT? Just a moment. What I was 
getting at, Mr. Reid, is there evidence in the record 
relating to +¢ construction of the pallet on the cans 
of pineapple. I thought 1 was testimony 
not only as to the length and the width of c ‘ hoards 
but as to their thicknesses. 

I wrong about that? 


[I don't believe you are, your 
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Honor, 

THE COURT: Let's try to recollect who 
testified as to the width of the boards or the thickness, 
I meant to say. 

MR. BRADY: Your Honor, if 
length and the width is not in dispute, 
evidence that I know of of anyhody saving 
thickness of the particular boards were. 

THE COURT: Do you recall that, iIr. Klonsky? 

MR. KLONSKY: I am looking f: 
do remember something about the thickness of the woods. 
think it was contrasted 1-1/2 inches with 1] inch, but 
I am looking for it. 

MR. REID: The only thing I have in 
notes is tir. Romero, who says pallets four inches by 
four, eight packages about five feet high. He said 
that these stringers or sleepers,that they were covered 
by boards, 

I don't have it in my notes, but I cannot 
warrant that my notes are full notes that he gave any 
thicknesses as to the boards across the stringers. 


We do know that there were hoards there. 


THE COURT: He gave the length and width 


of each board. 
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hoard had to be, your 


ist four feet,or 40 inches, rather, to go 


stringer becaus he said the stringers wer, 


tories, the 
43, which is the samb 
COURT: I don't know that there is 
lent in the record, then, for this witness to tell 
at might have caused the pallet to break open. 
REID: I will ask the witness to 


aS SUMC again aS a@ part of this question, your Honor, the 


information which is contained on the bill of ladiny 


taken from the papers which were attached to 
interrogatories, 
At the Port of New York they had pallets, 

137 pallets,and it says gross weight in pounds, 
ee Ole, 274% That is the gross weight of l,116,019 
tons, If you divide the number of pallets 
gross weight, vou will get an average of 3682 pounds 
per pallet. 


MR. KLONSKY: Did you say 3000? 
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HR.» REID: 3682 pounds per pallet. 


THE COURT: You can give him that 


I incorporate that statement in my hypothetical 
juestion. 

IR. BRADY: Your Honor, I woulda 
that any such hypothesis certainly would not 
this particular pallet. What does an average weight 
have to do with what was actually on this particular 
pallet. Different pallets had different sized cans. 
Fach can weighed a different weight. How can you 
ask this witness to use an average weight to decide what 
happened to this particular palict. 

I fail to see how there would he any rela- 
tionship between an average weight and what actually 
was on the particular nallet in question. 

THE COURT: The evidence was that these 


+r 


packages were more or less even, as I recall the testi 


that these cartons or prepalletized cartons, were stowed 


in good order, it appeared, and they were even. The 
testimony of the plaintiff was to that effect, and I 
believe one other witness. Is that so? 

MR. REID: Yes, it is. 


NR. BRADY: Your Honor, assuming that they 
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with? 


S evidence -- 


same size, your 


gOlilg to talk while 


Yhich ¢ 


‘ere all of the 


same 


erruled. 


Your Honor, what size? 


sizes. What is the smallest 
the medium size. 1t the crushed size? 
it the fancy size? 


THE COURT: e are talking about each of 
these prepalletized units. There 1s evidence from 
which could find that they were all of 


the same 
size, 


MR. BRADY: No, 


your 


THE COURT: Based on that 
which has just been injected into this ruestion, 
ness can answer, 


MR. BRADY: 


your Honor. 
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moment, please, lay I read the 


your lionor of the different 


each can? 
MR. BRADY; Your Hlonor has suagested that 
because they were the same height, yo has suggested 


that they must have had the sane weight, 


Tlik COURT: No, I suggest that there is 
evidence from which the Jury could find that they were 
the same weight. 

MR. BRADY: What weight, your Honor? 
That is the point. 

THE COURT: He just figured it 

NR. BRADY: How are you goir 
it out from 30 different sizes. You are 
jury to speculate. 

THE COURT: You are not listening to what 
I am saying. Iam saying there is evidence from 
which the jury could find that each of these units was 


of the same size although the cans within a Particular 


carton may iave varied in size, The unit itself is 


of the same size and consequently the same weight. 


Now, with that information, you can proceed 


the witness the question. Overruled, 
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[ just may, your Honor, 


Just gone over that 
on yection, 


ceespectfullyv 


Assuming that, will as} u agains 10 you 
inlon with a reasonable deqree of certainty 
cause of the 

YOur Honor, I have an objection 

Still don’t know the thickness of the wood upon 
pallet was built. 

THE COURT: Overruled, 

BRADY: Respectfully except. 

You may speak, Have you got all the facets 

case or do you want me to repeat the question? 

Mo, I don't want you to repeat the question, 


[ would like to say that every shipper has a reason for 


making a pallet of a certain size and certai weight 


MR. BRADY: Excuse me, vour Honor, this 


is not responsive to the question, 


A If you want me to explain it, I think this is 
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the best way to do it. 
Do you have an opinion, 
the opinion is and then you can. 
Rephrase the question 


He gave 


facts to you, a long series now which he is asking you 


to assume from the evidence in the cas you recall 
that? 

THE WITNESS: Yes. 

THE COURT: Now, based on that, the first 
yuestion is, do you have an opinion, based on a reason- 
able professional certainty, as to what might have caused 
this pallet to break? That can be answered yes or 


no, Do you have an opinion? 


THE WITNESS: yur Honor, it 
answered yes or no. 

THE COURT You can tell us the basis 
of your opinion 

HR. BRADY y Honor. 

THE COUR‘ of all, you have an 
opinion. Can you give us an opinion as to what mig 


have caused this pallet to break? 


THE WITNESS: I can. 


THE COURT: You do have an opinion? 
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! 
e é aii] WITNESS: r¢ES, I iO, 
HE COURT: Tell us what the opinion is, 
| 
4 
{ se O! i Ka\ile | 
ITN : The opinion is this: that 
fragile £1€t Of this type -- I am talking about the 
tom; {f£ ain not talking about tt one in particular, 
he just talking about th trend of the market -- 
MR. B love to strike, 
{FE COURT: lust a minut LOW. You 
lL] sfarted on this earlier when you were cut off. I be- 
-leve you testified earlier that you were familiar with 
Paliers constructed by fruit companies in the shipment 
. Fruit, 1s that what you are about to tell us? 
THE WITNESS: Yes, I have, your Honor, 
it THE COURT: What companies have you seen 
| 
specifically. 
Is THE WITNESS: Well, I told you I worked | 
| 
co | 
19 jj for United Fruit Company. Or didn't I? 


20 PH COURT: I don't recall. You did } 


Work 


for United Fruit? 


THE WITNESS: Yes, I did. 


THE, COURT: bo they have such pallets? 


THE 


WITNESS: They did. 


THI) COURT: around what kind of fruit? 


for the shipment 
THE 


pallets, 


THE WITNESS: No cr ° The crates 
would lay on top of the pallets, 

THE COURT: What was that constructed of: 

THE WITNESS: Sinilar type pallet. 

THE COURT: Of what was it constructed? 

THE WITNESS: Hardwood, 

THE COURT: When you say hardwood, what 
rou mean? 

THE WITNESS: S$ comnared to softwood, 

T) COURT: 
pallet or the fruit pallets? 

THE WITNESS: The lime of that pallet 
was ahout 48 x 52. 


THE COURT: It was larger? 


THE WITNESS: 4 little bit larger, yes. 
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2 a e ent larger, 20 per cent larger. 
HI tT’: YOu understand that the 
i testimo) I ls that thi pallet i 48 10, is that 
t? 
b iE WITNES That is right. What I apr 
r ! t 3 to ua, yOur Honor, and to the court 
er > sai that this ildn't e answered 
é Ps QO, it i ( ©. 3 thi irticular fashion. 
3 ecti : 
THE COURT: haven't heard what he has 
41d t. 
i3 THE WITNESS: In some instances the pallet 
9f this type i handle ce or twice or three times, 
thas particular pallet could have been handled five 
Or S1x times of which I have no knowledge, The more 
\/ -nat this particular fragile type of pallet is handled, 
lt the more vou can expect to have results like you are 
19 talking about today where a pallet will disintegrat 
20 Or collapse, 
21 MR. BRADY: lay lt ask just two questions 
2 || or three, your Honor? 
2 | THEI COURT: Suppose we wait until your 
| 
y) ae | ‘FOSE examination, ut, in any event, the juestion to you 
2 I was did you have an opinion as to what might have caused 
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this pallet to break open on the basis of what has heen 


given you. Your answer was yes, 


THE WITNESS: Yes, 

THE COURT: Now will you teli us what 
your opinion is? 

THE WITNESS: 
answer, 

The second phrase of the answer could be 
faulty materials. 

MR. BRADY: I am sorry, I didn't hear that. 

THE WITNESS: Faulty materials in the con- 
struction of the pallet, 

AR. BRADY: Could he. 

THE COURT: Is there anything further, 
Mr. Reid? 

REID: No, that is all, your Honor. 

MR, BRADY: At this time I move to strike 
that answer and to have it stricken from the record and tne 
jury disregard it. 

THE COURT: You are through with this 
Witness, iir. Reid? 

MR, REID: Yes, your Honor, 


THE COURT: I will permit cross 


a] 


or three times or four times? 


didn't say whether it was used. 
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Now, i'r, bévaney, you don't know how many 
this particular pallet was used before, do you? 
A I do. not, sir. 
You don't know whether it was used once, 
don't know whether it was used twice, do you? 
I do not, sir, 
You never saw this pallet, d‘d you? 
A No, sir, 
9) On whet basis do you have to tell this jury 


it depends upon whether it was used once or twice 
What basis do you have, sir? 


A I think you are misconstruing my answer, I 


I said how many tii 


it was hancled with the same freight on top of it, 


answer, do you? 


weaken a pailet, 


a) Do you know, sir? 

’ | 
A I do not, sir. 
Q Then you don't have any basis for your 


A { was only asked as an opinion of what would 


Q When did you first get into this case? 


Maybe some time ago. 
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Q I know some time ago, Does that mean 


an hour ago or yesterday or last week or World War II? 


A It was World War I. 

Q When were you first called to handle this 
case now? 

A Maybe two months ago, 

THE COURT: You méan to testify in this 

case? 

Q When were you first called as a consultant? 
T understand you are a consultant, is that correct? 

A That is right, 

Q When were you first called as a consultant 
by Mr. Reid? 

A Maybe six weeks ago. 

Q Maybe, How were you called, by letter 


or what? 


A By telephone, sir. 
Q What occurred in the substance of that 
telephone conversation? 


A The man asked me some questions regarding 


a pallet. 


0 bid he ask you to testify then? 


A No, si. 


When did he ask you to testify? 


Devaney-cross 
ago. 
ever look at any papers at all? 

What j 

I am asking you,sir, Did you look at 
papers to you by Mr, 

The only papers I saw from Mr. Reid were 
some measurements that he took of some pallets most 
recently in Port New 

sently. You mean last Friday? 
Said most recently. 
that was last Friday, So you had 
to pe shown 

They are only measurements, 

I know. You had to be shown them between 
last Friday and today, is that correct? 

He spoke to me on the phone and gave them 

-he phone, It is common knowledge, 


You can make a product 40 x 48, It is no mystery, 


is no engineering project, 


Q You are not basing your testimony on the 
size of this pallet now, are you? Is that tie 
for your testimony? 

A Come again? My testimony in here is to 


the size of the pallet and what could weaken this pallet, 
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What could weaken it? 
I just gave vou my 1S\ i DO you want 
to give them back to him? 


Vv 


Q You don't know how 


that correct? 
A To answer your question there 
would say it was a disposahle pallet. 
time user for the shipper to the consignee, 
Although you had never seen it? 
Of cours? not. 
You can tell this jury that it is disposable 


although you have never scen it? 


A It is made for that purpose. 
8) How would you know that? 

Because of the price of the pallet, 
we manufacture pallets. 


You manufacture. How do you k:ow what 


Dole paid for it? 
I have no idea what they paid for it. 
Then you have no hasis for saying it is a 
one-time pallet? 


A If I wanted to go out and bid on Lole's 


business I could possibly get it. 


9) Did anvbody tell you that? Did ‘ir. Reid 
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the price of the pallet? 
No, Sir. 
You have no basis for saying whether it is 
pallet or an expensive pallet or a cheap 
do you? 


The nature of the manufacture of the pallet 


will tell you it is a’ disposable palli It is not 
reversible. 
How do you know? You have never seen it? 
got the dinensions. 
0 You got dimensions but that doesn't mean 
the can’t be reversible. 


A It does not have the same number of boards 


© the bottom as it has on the top. 
() How would you know that when you didn't see 
the original pallet? 
I understand that they vent over and saw the 
pallets that Dole is still using today, and it must he 


the same paliet. 


QQ You didn't go over with therm? 
A No. I am sure the counselor is not going 


to giva me a wrong figure. 


e) Well, of course Mr. Keid -- where are you 


located, in Janhattan? 
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Yes,sir. 


And vou are near 


No, I live in Manhasset. 

I mean your office in tow).. 
I live in Manhasset. 

Your business office. 


ilv business office is in my 


You work out of your home now 


Are you retired? 
Yes; sift. 


.) Oh, I see. You are a retired consultant 


working of your home now? 


A Yes, sir. 
How long have vou been retired? 
Just six months to the day. 
Q) You mean to say chat lir. Reid called you 


on the phone a couple of months ago, but when he gocs over 


to Maher Warehouse he doesn't bother to call you on the 


phone and ask you to come vith him? 
‘\ tte did ask me to go and I refused 
You refused to go last triday? 


No, not last Friday. 
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refuse to go with 


particular type of pallet 


you have 


particular pallet. 
with Mr. Reid? 
Because adu't want to 


You didn't want to go? 


MR. KLONSKY: This has heen gone over, 
your lIlonor. We don't want to stay here until 5 
o'clock today. 

(IR. BRADY: We will continue tomorrow, 

MR. REID: I would like to finish with 
this witness, vour Honor. 

THI] COURT: Yes, let's finish with this 
witness. Proceed, Nr, Brady, and please don't repeat 
the questions. 


MR. REID: I would like to cail ur Honor's 


attention that your Iionor signed an order to show cause why 


they should not produce a pallet for me to inspect, 


Mk BIRAIVY ¢ Lxcuse me, 


Devanev-cross 
Tell me, sir, you are he 
Reid, aren't you? 
Not to my 


You mean yor here without 


As far as I know, 

As a gratuity to iir. Reid? 

Not aS a gratuity, no. 

Are you heing paid to come here or 

I am not getting paid to come here 
you want to know that? 


What was it, a fine day in Manhattan and you 


decided to come in here and testify? 


I don't have to answer that question. 
MR. BRADY: I see, 
Q Did Nr. Reid tell you you don't have to 
answer «questions -- 
lic didn't tell me eens. I just appear 
here as a witness. 
Ar. Reid didn't tell vou anything now? 


He told me nothing. I told you what he 


told me, 


() You never talked to Mr. Reid about this? 
What are you trying to prove, 


You want this jury to believe that you came 
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aS a consultant and you are not being paid? 
fam paid, fully paid bv ny company, and 


necd any money from tir. Reid or from you either, 


So you are not getting any money from me, 
let's get tha record straight. + am not giving you, 


[I didnu‘t ask you to come up here, 


THE COURT: ‘Mr. Brady, let's get on with 


this examination. The witness testified he hasn't 
been paid. 

Do you belong to any societies, sir? 

Do I have to answer that ‘question, 

THE COURT: Socicties, you mean profes- 
sion 1 societies? 

MR. BRADY: Yes, your lionor, professional 
societies, 

TI}! COURT: What kinds of professiona) 
societies? 

MR. BRADY: Like societies involving 
the construction of wood pallets. 

Q) oO you belong to any of those Organisations? 
MR. KLONSKY: Is there one? 
There is none. 


MR. BRADY: Yes, there is. 
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THE COURT: 
occupation was before you retired? 
THE WITNESS: 
TH. COURT: 
association? 
THE 
New York Shippin 
ILA, 
Did vou ever hear of the | ial Wood Pallet 


Manufacturers Association? 


Do you helong to that? 
No, sir. 


Don't they post standards and specifica- 


your particular type pallet they do. 
all pallets, isn't that ri 

No, not all pallets, 

Not all pallets? 


Primarily for the food product business, 


40 x 48; primarily for them, Primarily, 80 per 


cent of their business is in that area, 
Q This @°sociation has a business? 


It 1S not an association. It's in Washington, ' 
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Stevedoring industry would have no particular 
reason to qo into that. 
I see, you are in the stevedoring industry 
that whac 


Did you ever hear of John Wl. McGrath 


That is a stevedoring company? 

That 1s right. 

You work for a stevedore? 

That's right. 

And you were a stevedore? 

I was not a stevedor>-. 

Tell me this: what is your expert opinion 
on this accident, sir. What do you say actually 
caused it? 

A I have no opinion of what actually caused 
&,  eir, 


MR. BRADY: Thank you. I have no further 


questions. 


examination of this witness? 


MR. LARSEN: NO, your Honor. 
THE COURT: Any redirect? 


MR. REID: Mo redirect, 


THE COURT: Is there any further cross 


ae 
| 
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2 THE COURT: All right, thank vou. YOu 
i} 
3 il ma‘y come down, The witness is excused 
4 (Witness excused, ) 
5 } THE COURT: The jury is excused until 9:30 
6 tomorrow morning. 
7 ! (The jury left the courtroom.) 
8 | HR. BRADY: ‘May I make a motion, if your 
9 | Hou.or please? 
10 | THE COURT: Just a moment, 
i 
ll MR. BRADY: Your Honor, I move to strike 
12 | out the entire testimony of Nr. Devaney on the grounds 
13 | that he has just testified that he has no opinion as 
i 
14 | to what caused this accideit. 
15 ] THE COURT: Wiat actually caused it, he 
16 saic,. 
17 MR. REID: He uwoes:.'t have to, It is 
18 || to a reasonable degree, Tt is not actual, Reason- 
| 
19 | able deqree of certainty. 
20 | TUE COURT: Yes, 
21 MR. BRADY: Your wonor, he says he has 
22 | no Opinion, 
| | 
23 ! THE COURT: The question was improper. 
2% He couldn't pos ibly know what actually caused it. He | 
| 
25 | wasn't there, 
|} 
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opinion, 


aid he had an opinion and then 


( fain the basis of his opinion, 


> ca iter he competent to 
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the kind of pallet involved here, 
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COURT: 


try to ship cartons of food. 


lie testified he could give an 


it have caused it without 
detail that you suqgest since he 

jeneral type of construction of 
respect to shipping food items, 


Many more witnesses do you have, 


l have 10 more witnesses, 


NO more testimony t e read? 


The only thing I wanted to read 


is a few interrogatories and answers to interrogatories. 


Ther ‘ou will rest. 
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THE COURT: We are trying to find out whether 
that is the case here. Whether there is evidence from which 
“SNe jury could find that he was contributorily negligent. 

MR. KENNY: Your Honor, I am Mr. Kenny, I speak 
for the stevedore. This is a question which is certainly 
of great interest to the stevedore. 

THE COURT: We are going to get to you after we 
finish the case. 

At this moment the juror is here and we are going 


to finish and then continue with this argument. I was 


just using the time until the juror came. We are not through} 


with it. 
Bring in the jury. 
(Jury present) 
THE COURT: Good morning, ladies and gentlemen. 
We are going to continue now with the defense in this case. 
Mr. Reid, ars you ready to proceed? 
MR. REID: Yeo, your Honor, 
“f the Court pleases, I would like to read from 
the interrogatories of Chios against Castle & Cook and Dole. 
Interrogatory number 19. 
*o Were any load tests made to determine the strength 


of the pallet prior to use. If so, state, A, when, where and 


by whom (add ess) and for whom (address) where the tests were 


tests were. 


the weight of a load used in the 


the ’-st show? 
tests reduced to writing. 
SO, in lieu of a notice to produce, 
attach a copy of the tests, 
10. Pallets were me-ely made per instructions 
and held untii needed for usé. Lawaan is a wood of a 
strength which far exceeds that of other woods used in 
building pallets and Strength to hold heavy weights, 
{palletized goods), " 
We have in evidence, your Honor, a package of 
papers which were attached to the interrogatory answer 


number 4 of the interrogatories addressed by Chios to Castle 


& Cook and I would like to point out, your Honor, at this time 


J\ cc a couple of items one or two of which I would like to 


read to the jury. 


There are a list of 27 items, identified items 


1 to 27, there are a few other papers attached to those, 
but they are not nvmbered. They are at the end of these 


Papers, 


Number 3 is a Shipping order. 


Number 4 is a shipping order. 

Number 6 is an export entry. 

Number 7 a certificate of origin, 

Number 8 is the export entry. 

Number 9, certificate of origin, 

Number 10 is loading information which shows 
the code numbers, the marks, the cases. the times, the pallets, 
the utilization of the pallets, which shows the requisition 
number, the code number, the marks, the number of cases, 


the kinds of the product, the pallets, the number of the 


pailets, the utilization of the pallet numbers and the weights 


and the destination of the cargo. 

Number 1l is the mate's receipt. 

Number 12 is the mate's receipt. 

Number 13 is authority of the master for States 
Marine to sign bills of lading. 

Number 14 is the loading certificate signed by 
the chief officer, master, countersigned by R. Medina, 
agent super cargo assigned on board. 

I would like to read what this 1 1g certificate 
has to say. 

The heading is Dole Philippines, Inc. and again 


Santos COtabata. Loading certificate: This is to certify 


that on July 6, 1963, MS Chios voyage number 1 loaded at 
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Salumpang wharf Geng Santos, Cotabato, 72,506 cases Dole 
canned Pineapple in hatches numbers 2, 3 and 4 for discharge 
at ports in Newark, New Jersey, to Norfilk, Virginia. 
This cargo was loaded in good order and condition with 
adequate shoring and properly secured for the sea voyage. 

{t is countersigned by the master, chief officer 

the super cargo whose name is R. Medina, agent, 

Number 6 is outward foreign manifest dated 
July 6th. 

Number 16 is a special custom invoice. 

Number 17 is a Dole Philippine, Inc. invoice. 

Number 168 is a special custom invoice, 

Mumber 19 .is::Dole Philippine invoice and 20 is 
inter-office memorandum. 

.21 and 22 are the pallet distribution and 23 
is a distribution sheet and 24 is a record of Pallets shipped 
out. 


25 is a bill of lading. 


26 is a bill of lading. 


27 is a transmittal letter from the Dole people. 
MR, KLONSKY: Before he Changes to another page, 
your Honor, may I rise and ask a point of information. 
Did he say it was 1963 voyage number 1, Did I mishear him? 


Did you mean 1963? 


42° 


MR. REID: I am reading what it said on here. 

MR. KLONSKY: How could 1963 be relevant in 
this case? 

MR, REID: I think it is a typographical error, 
but I have to read what it says. 

| I think we can clear up this question of che 

voyage. States Marine has the vo age number and the Dole 
people have their own voyage number. 

Item number 17, that is document number i7 
is the sales invoice number 1612P, dated July 4, 1968. 
The heading Dole Philippines, Inc., sold to Dole Company, 
Sth and Virginia Street, San Jose, California, USA, destina- 
tion Newark, New Jersey. 

This was the document, your Honor, that I read 
to my expert witness yesterday concerning the dimensions 
of the cans and the weights of the cans. 

If the Court please, I would like to read from 
“he pleadings, the complaint of Chios against Castle & Cook 
and Doie and number 5 of the complaint -- 


“%. BRADY: I will object to counsel reading 


his own complaint, your Honor. 


Tii) COURT: Yes. 


MR. REID: These are admissions in the complaint. 


THE COURT: Matters admitted in the answer of Cook? | 


| 
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MR. REID: Yes. 
j THE COURT: To the complaint. - 
MR. REID: These are admissions, 
THE COURT: All right. 
Paragraph number 8 of the complaint, which was 
not denied, at all times herein mentioned fourth party 
aerendants were and now are engaged in the manu. acture 
: aud/or sale or distribution of pineapple package in ces 
and cartons and prepalletized for shirvent, + ansportation, 
handling and discharge aboard ocean guin. vessels. 


I would like to read, your Hon-~, part of para- 


graph 14 of the answer of the fourth party defendant Castle 
and Dole to the complaint of Chios. 
“Admit at and before the times of loading fourth 
party defendant undertook to provide fourth party plaintiffs | 
with a safe seaworthy and properly palletized package of 


cartons of pineap “Yea.” 


At this time, your Honor, I would like to read 
from the interrogatories addressed to States and States’ 


answers to the interrogatories. 


MR, BRADY: Excuse me, your Honor, may I ask 
that the blind be closed, please. 
THE COURT: Yes. 


MR. REID: Interrogatory number 9, 
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"Q Was there an investigation made of plaintiff's 


accident? 
“A No." 
Interrogatory number 13, 
“Q Was any report of the accident made? 
"A No." 
It says "No" but that means not by this defendant, 


States Marine, because these are the answers of States Marine. 


21. 

“i? Identify and describe the Cartons of canned fruit 
and state how they were packaged as found in the stow 
aboard ship. 

"A Upon information and belief the cartons of pine- 
apple in number 3 lower hold were prepalletized into 370 
Pallets customarily and on information and belief and in 
the case at hand a number of Cartons, said number depending 
upon the commodity and the size of the cans cortaining 
the pineapple product, were prepalletized by the Shipper 
Castle & Cook, Inc., Dole Corporation and Castle & Cook 
Corporation and the manner and method employed by shipper 
and were loaded as Pallets." 

22. 


"Q Was a cargo stowage Plan furnished to you prior 


to the discharge of the Chios? 


{It so, when, where and by whom the Cargo stowage 
plan was furnished, will you annex a copy of the plan to 
your answers in lieu of a notice to produce. 


Upon infcimation and belief the final cargo stowage 


plan was furnished to the operating department of this 


} 


third party defendant by its agent at the last loading port 
of Kobe, Japan. Copy of said stowage plan furnished pre- 
viously." 

24, 

"Q Are the cartons of canned fruit described by 
plaintiff in the complaint the same as described in the 
cargo stowage plan as cargo of pallets of pineapple? 
Please note, if so, the cartons of fruit shall be referred 
tr hereinafter as pallets of pineapple. 

"A Upon information and belief yes." 

Sos 

"Q Was the cargo of pallets of pineapple referred 
to in the cargo stowage plan as being stowed in number 3 
lower hold of the SS Chios inspected by you be fo: 
Commencement of discharge of the said cargo? 

“A Not presently known." 


37. 
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"Q State what cargo was stowed adjacent to and above 
the pallets of pineapple and give the weights of said cargo 
adjacent to and above the pallets. 
"A Number 3 lower hold above pineapple 106 long tons 
ce” -otton goods. Adjacent other pineapple.” 
46. 
"Q Who were A, the shippers, B, consignees of the 
fiineapple and, C, to whom was delivery to be made? 
“A A. Dole Philippines, Inc, 
B. Dole Company Division of Castle & Cook. 
C. Maher Warehouse Corporation." 

oT 
MR. KLONSKY: Did you say 97, Mr. Reid? 
MR. REID: 97. 

"Q State who paid for the loading and stowage? 

| This third party defendant," 

MR. KLONS KY: Mr. Reid, before we leave this 
could I read one paragraph here? 

MR. REID: Yes, 

MR. KLONSKY: Number 99. 

Number 100. 

"© Did Chios Shipping Company, Limited participate 
in the discharge of the pallets of pineapple from the 


number 3 lower hold? 


he Cargo was loaded, stowed and trimmed under 
the s pervision of the master of the Chios and his officers 
ang agents," 

Ma. REID: Your Honor, he has just quoted 
From the charter party of law for your Honor to construe, 

THE COURT: Yes, 

MR. REID; I would like to read from the in- 
ferrogatories of Chios addressed to Mahar Stevedoring 
Company and Maher's answers, 

22; 

"Q Was a cargo Stowage plan furnished to yOu prior 
to the discharge of the Chios? 

"A Cannot be determined at this date six years after 
the accident. However, it is usual for vessel's agents to 
supply stevedores with copy of stowage plan." 


25. 


a @) Were che cartons of canned fruit or pallets of 


pineapple being handled by you and your employees at the 
time they fell? 

“A Pallet was on Hi-Lo operated by Alonzo Perry." 

26. 

“Q If so, atate by whom and in what manner the 
palle«s of Pineapple were handled and where they were being 


moved from and to what place. 
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"A A pallet was being taken from stow in number 3 


hold of the Chios in order to be unloaded from the vessel," 


é7. 


"Q State and describe how it came aLvut that 
the cartons of canned fruit or pallets of pineapple fell. 
“A Pallets split in half and carton from pallet fell 


oft .* 


30. 


"Q If the pallet broker or came apart, was the pallet 
and its broken parts saved or preserved? 
ae | wo." 


34. 


"Q If you do not now heva the Pallet and its broken 
parts, state, when, where and in what circumstances they 
left your custody and control? 

“A Unknown,“ 


35. 


“Q Was the cargo of pallets of pineapple referred 
to in the cargo stowage plan as being stowed in number 3 
lower hold of the SS Chios inspected by you before the 
commencement of discharge of the said cargo? 

"A No written report issued, but cargo is visually 
viewed before discharged." 


Number 36. 
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2 O i SO, please siate, A, how many were stowed 
where anu 8B ‘scribe what you saw in regard to how 
the waid carg. vas stowed and ho: the adjacent cargo 


and the caryo above it was stowed and whether any pallets 


7 or cartons were broken or came apart. 
7 "A A. Stowed three pallets high, 
B No trouble with any other pallet before subject 
pallet broke. 
41. 
“The fixture, if amy, used for lifting them, 
- their location and construction. Also the gear and equipment 
13 tf any used and their location, construction and ownership. 
ld "A Hi-Lo owned by Maher Stevedoring Co., Inc.” 
, 6 42. 
¢ 
16 "Q Were the pallets of Pineapple moved in the the 


number 3 lower hold by a forklift truck? 
18 “A Forklift also called Hi-Lo." 


“If so, state how and from what point to what 


20 | point and what they were placed upon. 

21 <6 From stow to square of hatch for discharge." 
2 | 44. 

2 | 


“Q Who owned and operated the forklift truck? 


“2A Maher Stevedoring Co., inc." 


uw 


ive) 


25 


408a 490 


eoh 31 
"Q A. Who were the shippers, B, consignees of the 
pallets of pineapple and C, to whom was delivery to be made? 


“A Upon information ami belief Dole Pineapple was 
the shipper, consignee and person to whom delivery was made." 
65. 
“Q Who engaged you to discharge the pallets of 
pineapple in number 3 lower hold? 
"A States Marine Lines, Inc." 
Mr. Kenny, ye’:*rday I believe you said that 
you would stipulate that you paid them? 
MR. KENNY: They dont work for nothin~, Mr. Reid. 
We will stipul te that States Marine paid us, yes. 
MR. REID: That is what I mean. 


"Q Was the engagement pursuant to a contract? 


“A ¥es..* 
67. 
"Q If so, was the contract oral or written? 


og Upon information and belief oral.” 

Your Honor, I have the general arrangement plan 
of the vessel which we have referred to on previous occasions | 
and I ould like to introduce it now in evidence. 

MR. KLONSKY: Is this the upside down plan? 

MR, REID: This is the upside down plan. 


(Defendant Chios Exhibit 0 received in evidence.) 
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MR. REID: If the Court please, I have here a 
yoy Of safety and health regulations for longshoring 


and I request that the Court take judicial notice of tha, 


THE COURT: Which provision? aN 
Tae} 
MR. REID: The safety and health regulations i 
or iongshoring. 
Section 1504.67 called pallets, 
4 
TRE COURT Would you give me the section number 
again, piease? ‘. 
MR, REID: 1504.67. ¥ 
THE COURT: Having to do with pallets? b 


MR. REID: Yes, 

THE COURT: Would you hand it up, please. 

MR. KENNY: Your Honor-- 

THE COURT: Just a moment, please, I am reading 
something 

MR. KENNY: The effective date of those regulations, 
I think it is on the front, 

THE COURT: June ‘'s6,. 

MR. KENNY: Thank you, 

(Pause) 

THE COURT: Do you have anything further, Mr. Reid? 

MF.. REID: Just a question and answer to the 


deposition of (ve plaintiff taken by Chios, Maher and States 
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Marine on April 11, 1974, 


MR, KLONSKY: Just a moment, Mr. Reid. What 
page did you say? 


MR. REID: Page 51, line 21. 


“Q Did you see that pallet that you had just put 
on the hook leave the ground, leave the deck? 


“2 Well, I believe that it was hoisted, but I don't 


THE COURT: Whose deposition is that again? 

MF. REID: Plaintiff's, 

Chios rests its case, your Honor. 

THE COURT: A) richt. 

MR. KLONSKY: Your Honor, I join Mr. Reid in 
requesting that Section 1504.67 captioned Pallets of the 
Safety and Health Regulations be accented in evidence and 
read to the jury. 

THE COURT: Mr. Reid's suggestion was that the 
court take judicial notice of the regulation, 


MR. KLONSKY: Will your Honer read it in her 


THE COURT: We will get to the chages later. 
Mr. Kenny, do you hava anything? 


MR. KENNY: Maher Stevedoring rests, your Honor. 


THE COURT: Mr. Larsen for States Marine. 


MR. KENNY: Your Honor, I have a motion, 
THE COURT: Do you have any evidence? 
MR. LARSEN: I would, your Honor, but in the order 
ot procedure 1 would think £ would make my motion to dismiss | 
Reid's 
THE COURT: Do you have any evidence or do you rest 
it this time? 
MR. LARSEN: Against Mr. Reid, no, I do not. 
rest in defense of my case against Mr. Reid, 
THE COURT: Mr. Brady, do you have any evidence? 
MR. BRADY: I would read the deposition or part 
it of Mr. Lantelms, just a short portion. 
THE COURT: All right. 
You may procsed, 
MR. BRADY: Thank you, your Honor, 


Your Honor, reading a portion of the deposition 


Stateu Marine Lines by Peter Lantelme, which was taken 


by the third party plaintiff. 
I wish to read from Page 53, questions by Mr. 
Kenny addressed to Mr. Lantelme. 
Line 15, 
“a Mr. Lantelme, was this a common cargo for States 
Marine to carry from the Pacific Ocean to Port Newark? 


“A 
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"Q Of prepalletized pineapples, is that correct? 

“A Yes. 

"Q During the course of your turn with States Mar ine 
or its successor company, have you 'andled cargo claims 
made against States Marine by Dole or its underwriters 
with regard to prepalletized pineapples? 

“A Yes, 

"Q Have you ever declined one of these claims on the 
basis of the fact that the pallet broke during loading 
or during the voyage or during discharge due to the fact 
that it was a weak or insufficient pallet." 

MR. KLONSKY: Before he reads the answer, I object 
to the question. First, Mr. Lantelme was here and we did 
not go further reading the deposition because of that reason. 
He was sub,e:t to subpoena. 

Secondly, it is not shown that he is the person 
who would handle this particular claim and this particular 
damage and, thirdly, even if he has no knowledge of any 
other breaking, that has no purpose in this case because it 


is conceded that there was a breaking of the pallet. 


THE COURT: Mr. Brady, as the attorney represent ing | 


Ca@tile & Cook does have the right to read that deposition 
as against Chios and the opposite party that took it for 


any purpose, evn though the witness was in fact present. 


Proceed, 


MR. KLONS Ky: 


Against the plaintiff, too? 


THE COURT: 


It is, yes.Plaintiff was present 


the taking of that deposition. 


MR. KLONSKy: He was represen -d, yes. 


| 
THE COURT: Proceed, 


MR. BRADY; The answer is: 


TO my knowledge I have néver seen a clain where 


pallet broke 


. 


"Q And in how many years is that? 
“A Pineapple claims? 


"Q Yes. 


“A Since 1962. The answer was eight years but it 
seems to have bean corrected to bas 


“Q Eight years? 


"- Yes," 


| 
ft have nothing further, your Honor, 


which the court will probab 


THE COURT: All right, then Castle & Cook rests, 
20 | is that it? 
21 | MR. BRADY: Yes, your Honor. 
= THE COURT: All right, at this time we are going : 
a | to exeuse the jury until 2 o'clock at which time ladies and | 
m gentlemen, the lawyers are going to sum up their case after | 
25 


ly charge the jury depending upon 


7 
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MR. KLONSKY: Yes, your Honor. 
THE COURT: All right. 
MR. KLONSKY: The Lantelme deposition, page 55. 
Questions by Mr. Reid, 
"Q Now you say that these cartons are all glued 
together and glued on the pallet? 
“A Yes, 


“Q So if a pallet wa? to break then the’ entire 


packaging all glued together wouid come aown, would it not? 
"A What I think woc'd happen? 


Mr. Kenny: Yes, 


"A ‘Continuing) It seems to ~e they would all 
fall apar‘. 

"Q If they wareglued = -~ether they would fall in itself 
and in striking rebound, 

“A i -.a88 you would have to see one. you mean 
they would come down as one big pallet without the pallet 
boards, I think they would break apart, I don't know, 

a # It is your opinion that if the pallet came apart 
then the cartons would come apart? 


"A Yes, because the cartons are glued to the pallet tod. 


“Q But the cartons are glued to themselves one to 


"A Yes, also, 


| 
the other? | 
| 
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sy Mr. Kionsky: 
al Would the hea: have anything cs do with the glue 
soming apart, the glue running? 
heat? 

The heat. 

I don't know, 

US you know the nature of the glue, the type? 

That is all, 

MR. LARSEN: Thank you, Jua)4 Motley. 

f am reading from interregatories addressed by 
-hios Shipping to castle « Cook. 

Number 1. How many prepalletized packages 
of Cartons of pineapple were delivered to be loaded aboard 
the Chios? 

a) 72,506 cases of product were loaded aboard the 
Chios. 

Number 2, Where, when and by whom (addreas) where 
they loaded hoard the Chios stating the holds, their level 
and the number stowed in each place. 

“A The product was loaded aboard the Chios by a local 


stevedoring outfit (Minobros) under contract with Dole 


hilippines. Chios Shipping Co. would know the holds, 
%, 


level, number stowed at each place. Dole Philippines, Inc. 
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2 | delivered the product to the document MS Chios, Dadiangas 
3 | (Cotaboto, Republic of the Philippines) see attached 

i 
4 i documents which are in evidence. 
5 | mber 7, 
6 | "Q Were the cartons fastened to one another and 
7 


the pallet in any way whatsoever. If so, state, one, the 


8 name, kind or tyre of fastening material, two, the quantity 

9 used for each carton and the pallet. three, the place applied 

10 om each carton and the pallet, four, the manner or means by 

nN | which it was applied and, five, if applied by machine in 

12 lieu of a notice to produce attach photograph of the machine. 

13 | "fh The product was packaged at Dole Philippines, Inc. 

4 | (Polomolok) South Cotabato Philippines. Dole Philippines, | 

1 | Inc. no longer has information as to whether the canned | 

16 | product on the Chios was packaged into the cases.“ | 

"7 | I'm sorry, I read the wrong answer, your Honor. 

8 "Q Were the cartons fastened to one another and the | 
| 

19 pallet in any way whatsoever. If so, state the na.uo, kind 

20 or type of fastening material, the quantity used for each 

21 Carton of the pallet. Three, the place supplied in each 

carton and the pallet. Four, the manner and means by which 
= it was applied and five, if applied by machine, in sieu 
| of a notice to produce attach photograph of the machine.” 
* | The answer correctly this time: 
| 
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"2 é Pailetiziny glue. 
B. Two strips, 
C. On tops, bottoms. 
D. By hand, 


E. A dzsh." 


“Number 9, when, where and by whom, address where 
the prepalletized packages transported from the place 
ff origin to the place of G@livery for loading aboard 
the Chios,” 

MR. BRADY: Isn't this very duplicative. mr. 
Klonsky read these and Mr. Reid read these. 

MR. LARSEN: I admitted as much before. 

THE COURT: Why are you reading them? 

MR. LARSEN: As a matter of my case, 

THE COURT: We can Stipuiate you would read the 
Same thing. 

MR. LARSEN: All right, I will so ‘tipulate. 

THE COURT: Ali right. 

MR. LARSEN: That completes my case against Castle 


& Cook, your Honor. 


THE COURT: Do all parties in this case rest at this 


point? 


MR. LARSEN: I only wish the court to take judicial 


notice of tha longshor ing regulation which you have in my 


- * ” 


THE COURT: Do youwant to make the same argument, 
Mr. Larsen? 

MR. LARSEN: Yes, I would make that same argument 
in the event that I were held liable to mr. Reid. I 
don't know if there is any: further argument on this particular 
issue in the case. 

THE COURT: Incidentally, what is Mr. Reid's claim 
against you? 

MR. LARSEN: That is what I wanted to go into. 

THE COURT: All right. 

MK. LARSEN: Yow Honor, at this time the third 
paxty defendant states Marine Lines moves for a directed 
verdict in its favor in respect of the case of the third 
party complaint of Chios Shipping against States Marine 
Lines. 

As your Honor knows from hearing the testimony 
in this case, this vessel was under time charter, under a 
time charter approved by the New York Produce Exchange 
and the interpretation of the important clauses of which 
have been ruled upon by many cases which have been presented 


to the court in my trial brief. 


This particular clause reads as follows, this 


is clause 8: “That the captain shall prosecute his voyages 


with © utmost dispatch and shall render all customary 
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assistance with ship's crew and boats. The captain (although | 
appointed by the owners) shall be under the orders and 
Cirections of charterers as regards employment and agency. 
Aud the charterers are to load, stow and trim and discharge 
the cargo at their expense under the supervision of the 
captain who is to sign bills of lading as presented in 
conformity with mate's or tally clerk's receipts without 
prejudice to this charter party." 

Your ‘Honor, the cases that I have handed up 
to the Court before the trial in this case indicate that 
this particular clause makes it the charterer's responsibility 
to load, stow, trim and discharge the Cargo, but under | 
the supervision of the captain of the Ship who was appointed | 
by the owner. 

The time charterer merely rents space, carrying 
Space aboaré this ship. The cargo operations under the 
ceases are under the control of the captain and the charterer 's 
Mbligaticn to pay for the cargo operations does not make 
the charterer responsible for the conduct of that operation. | 

These time charterers only takes over for 
carrying capacity. 


Mr. Reid anticipating what he is going to say 


| 
| 
| 


will argue that the Sea Star case, in which he was involved, 


holds that it is the Obligation of the charterer to load 


ze &£ 8 B 


420a 
eoh 94 


and stow and trim. 


Assuming that case to be accurate, and I don't 
admit it, nonetheless that case, as Mr. Reid knows from 
his handling of it, turned on tix ity imposed on the 
charterer to load, stow and trim end the evidence was 
patently clear in that case that there was a failure by 
the charterer. There were coils of steel loaded into the 
hatch or in the hold of the vessel by World Bulk on the 
testimony of an .xpert marine surveyor determining that 
the stow was defective and that the coils rattled around 
during the voyage, there was a recovery of cargo damage. 

It was not a tort case. 

THE COURT: In this case the evidence is that 
you employed the stevedores. 

MR. LARSEN: We pzid for them, yes. 

THE COURT: Just a minute. The question is 
did you employ them? 

MR. LARSEN: I employed the stevedores an 
independent contractor to discharge the ship under the 
supervision of the master of that vessel. 

THE COURT: It is your claim, what, that the 
master is at fault here? | 

MR. LARSEN: No. | 


THE COURT: What is your claim? 
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LARSEN f am Saying that I am not at fault. 
thex mGS~e <he burden of proof of Mr, Reid in his 
ird party complaint is to show that we did something 
jligent wit es{ to trimming, loading and stc Jing 
Sulp 
THE COURT: 1 *tevedore is your agent in this 
ice, is he no 
i LJ.RSEN No our Honor, the stevedore is 


‘ndependent contractor. he is an independent contractor, 
u’t think there is any dispute about that. 
The burden in this case for Mr. Reid on behalt 
‘1089 18 to show we did Something negligent with respect 
‘oading, stowing and trimming the cargo of this ship. 
{ submit to your Honor in all candor there is 
me SCintilla of evidence in this case that states 
iue Lines breached its duty in any respect with regard 
to the loading, Stowing and trimming oi Cargo. All of the 
uments which are uncontroverted show that there were 
far Surveys, inspections made of the cargo. It was 
ail in good order and apparent conditic We had it 
endorsed and clean bill of ading. The mate's xe Gipts 
which were clean. We had the survey by T.D. Baker which 


Showed that the Cargo was properly stowed. 


Where in this record, your Honor, is there my 
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evidence that states Marine was negligent as claimed 


by Chios Shipping Company? So assuming the standard that 


Mr. Reid-- 
THE COURT: What is your motion? 


MR. LARSEN: For a dismic..ul of the third party 


cla. 


THE COURT: Against States Marine Lines. 
MR. LARSEN: Yes. 


THE COURT: I will hear from Mr. Reid on that. 


MR. REID: In connection with the charter party 
itself, yous Honor, clause 8, the Supervision of the master, 
which Judge Friendly has pointed out in Nichime: Company 
ve MV Farland, 462 Fed. .d 319, 

It says that the captain can be held -- put it 


this way. Under the supervision of the master means that 


the master can veto the stowage. 

Let's look further and see on the facts of the 
Case what States Marine did. 

"HE COURT: All right. 

MR. REID: They took over the loading, trimming 
and discharging of this ship under the charter. They hired 
the stevedores and they paid for them. 


They had their own people as agents in the Far 


East to supervise the loading and I have introduced in 
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evidence those survey reports at the loading ports 
in the Philippines, Hong Kong, Keelung and Kobe with all 
the photographs which they took. 

They took over the supervision. There is not 
any evidence in this case that they insisted, if we 
assume like they might argue that the captain was under 

some sort of affirmative duty, which I contend he is not, 
ven assuming that he may have been under some affir mative 
juty, they didn't let him perform chat duty. 

THE COURT: Of doing what? 

MR. REID: Of loading and Stowing the cargo, 
they got tieir own independent Surveyors to do it and 
they did it and it is shown in the Survey report, They took 
it over, 

THE COURT; What do you claim that they did which 
caused t's ‘njury here? 

MR. REID: I am claiming here that this was their 
uperation. They issued the bills of lading, cargo manifests, 
every important document or paper was issued in their: name, 
every Survey report was issued in their name. 

Now, we get down to what they may have done which 
might have been negligent. I quite agree up to the point 
of discharge that the, didn't do anything, but I say when 


it comes to their duty to unload that their duty to unload 
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2 | the cargo doesn't merely require them being careful in 

3 | the use of the cargo and not ‘damaging the cargo; that means 
4 | that they must be careful in discharging that cargo not 

5 | to injure third parties. I think it would be a very 

6 


restrictive reading of a charter party to limit this to 


Physical cargo damage because it Says, they were under a 


duty to discharge and that means to dis: ge in a prudent 
and carefui manner. 
Now, the fact that they had a stevedore Maher, 
they can't delegate their centractual obligation to me 


by delegating it to some party because I have a contract 


with him and it says he is going to do it and I am going 


to look to him to do it, discharge it in a safe and reasonable 


/ 


manner. That is my position, your Honor. 


MR. LARSEN: Your Honor, in answer to that I can 


only reiterate what I said before. There has been a comp.ete 
lack of proof by Mr. Reid in the presentation of his third 


party case against my client States Marine that wa did 


anything neglig: nts; that we breached any duty running to 
the owner. Absu).utely we did nothing on the record of this | tug 
case. It is completely devoid. 


TRE ‘COURT: The fact is that during your unloading 


operatica you had an independent contractor do that and 


sombody was injured. We haven't resolved the issues here 


on be] 
to how ne was injured. Some of it depends on what 
he jury finds. I don't know how -he complaint against 
1 Can be dismissed at this juncture. 
HR, LARSEN: What you are saying is that I could 
be answerable in negligence » Mr. Reid for hiring Maher 
tavedoring in and of itsel: and I don't think that is 
sufficient at ail. 
raE COURT: your contract was to do what, hire 
1 Stevadore and forget about it? Was it your contract 
unload this vessel in a safe and prudent manner? 
MR. LARSEN: That's correct. 
THE COURT: However you did it. Isn't that so? 
Your motion is denied. 
With respect to the motion for directed verdict 
all pe ties against Dole, it would seem to me that that 
nocion should probably be made after *he jury has decided 
the plaintiff's case against the vessel and that is what 
3 wiii do when we come in at 2 o'clock. 
The parties will argue the plaintiff's case 
against the ship and we will submit that to the jury 
and after we get the jury's verdict on that, we will then 


submit the other questions to the jury. 


What I plan to do is to submit to the 


interrogatories, 
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relate themselves to something a jury, only a jury ca@ 
decide on and should decide on and not the court. 

THE COURT: So we have two things. He was given 
light work on returning to work and he can't work in the ho! 


you say as a result of this accident. 


MR. KLONSKY: That limits his capacity. 


THE COURT: That this will in the future affect 


his ability to earn a Living. Is that it? 


MR. KLONSKY: That's right, ma'am, 
THE COURT: With respect to the plaintiff's case, 


as I have said, I think what we should do when we come 


back is present that case to the jury. In that respect, 

of course, I have already ruled that the plaintiff's case 
with respect to negligence is out of the case and the case 
will go to the jury on the issue of unseaworthiness and 


I will charge the jury as to that. 


Do you have there the plaintiff's requests to 


MR. KENNY: Your Honor, one issue which has not hing 
to do with motions but it has to do with summations which 
I want to bring before the court. This is not the first time 
it was brought before the attorneys. 

Your Honor, the third party complaint by Mr. 


Reid against States Marine does not contain a demand for 


jury. ‘he answer by States Marine to the third 


mpiaint of Chios does not contain a demand for trial | 


i think the issues between Mr, Reid 


Larsen because of the failure to demand a jury trial | 


his issue should be reserved to the court. As a result 
of this, your Honor, I would think that Mr. Larsen shou’d 
not go before the jury in summation because he does not 
havé a right to a jury trial. 

THE COURT: If one Party demands a jury trial 
and we have a jury trial the others are not entitled under 
che law to a jury trial. 

MR, LARSEN: I maintain that is the case, that 
sverybody gets a jury trial. 

THE COURT: Yes, I think 80, 

MR. KLONSKY: your Honor, I also ask in the first 
case the only one who Should sum up is the Ship owner and 
if we go on to the second one, that is when they should 
Sum up, 

MR. LARSEN: Plaintiff is an adverse party to me. 

THE COURT: Yes, I think all parties havo a right 


to participate in the case against the plaintiff. 
| 


MR. REID: Mr. Larsen has participated in this jury 


trial. He didn't raise that issve at the commencement. He 
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marginal labor market where he cannot work on ships any 
more. He works in a warehouse, first as a cleaner and then 
as a Hi-Lo operator. How much longer will he be able to do 
that? The restricting aspect here is pain. 

I would like to read something which was said about 
pain and which I think is very relevant to this case. 
Very few people who have been the victim of intense and pro- 
longed pain ever receive an injury verdict that is anything 
like adequate for what they have suffered. 

MR. REID: I cbject, your Honor. This is not 
evidence. 

MR. BRADY: Please note my objection, your 


There is absolutely no basis for that kind of a 


ba. KENNY: I object as inflammatory, your 


MR. KLONSKY: I believe I can «aad. 


THE OURT: Yes, yo. can comment and argue the 


evidence relating to pain. 


MR. KLONSKY: Thank you. Pain is not only unpleas- 
ant to endure, it is unpleasant to think about. The only 
change of a fair trial for the Plaintiff on the issue 
of pain and suffering is to persuade the jury to steel 


themselves to the disagreeable task of looking at the shock- 
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ing reality of what pain is and what it does to a man. 
it is human nature to keep our minds from the impact of 
ther people's troubles as we must keep our minds from the 
thought of our eventual death. If we did not have that 
block we would all be the victims of such anxiety 
and concern that we could not stand it. We would become 
insane, 
[The trial lawyer and the trial jury have the duty 


to overcome that abhorrence and look at pain and see 


t for what it is, It 1s like opening a window into hell. 
When the time comes for a defendant to pay for the mystery 
he has inflicted, he asks that you take an attitude of 
tolerance towards pain as if it were nothing really worth 
a lot of money. He is asking that your mind tolerate 
pain which is something your body will never do. An hour 
of pain is a sample of hell. It is this sickening horror, 
this tool of ‘torture, the scourge of mankind that you are 
asked to belittle and make excuses as to deny a man $10 a 


day as compensation. This defendant is like a man in 


the bible who was willing to show his sincerity with everythin 


| 


but money. When asked for that, he went away sovrowin 
though he had great possessions. If you believe in 
religion you believe that an omnipotent God thought nothing 


worse than supreme punishment in hell than to make it a place 
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of pain. If you don't, then you believe that the accumulated | 


imagination of man could imagine nothing worse. 

This you have to look at because you took your 
oath to look at the issues as they are. This is the only 
opportunity the plaintiff has to be in a court of law. 

You must think in terms of future life expectancy, his 
potential future lost earnings because he will never be here 
again. 

I wish that your finding for him would cure him, 
but it cannot and the next best thing is to compensate him 
fairly and adequately for what happened to iim. This little 
man who tried toearn a living who had no prior disabilities 
and no recorded accidents and now, you saw him on the stand, 
how long it takes for him to think about an answer to 
a question. How limited he is in his movements. He did go 


back to work, but how much longer in the marginal labor 


Or market will he be able to compete. 

So let us go into damages. He was born in 
June 1919 in’ Spain and came to this country. For the four 
quarters before this accident of September lst, 1968 he had 
earned a little over $10,000. That is the basis on which 


we would say $200 a week. 


In April of 1969 he first went back to work, 


that is seven months. The doctor said he could have gone 
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back in February, but he did not go back until April for 


*<asons related to his physical capacity to work. It is 


the fact that he is now not going into holds any 


ore, Climbing ladders down into the ship, pulling heavy 
weights as a hold man that he is limited in what he can do 
sud whether he wants to compete for a job in the next five 


years or so where. the port will be completely without the 


ctlvity we have today fou would expect that he is going 
to be ‘verlooked and not granted the opportunities 
that he would have without these injuries. 
MR. KENNY: Your Honor, I object to that. 
‘here is no evidence in here as to wha the activity 


port is. 


MR. KLONSKY: I speculate that the port will be move 
| 


discriminatory. Ali right, I withdraw that, 
MR. BRADY: Objection, your Honor. Ahsolutely 
objectionable. 
MR. KLONSKY: I withdray it. If you look at the 
special damages relating to his lost earnings at $800 a 
month, which is 200 a week times seven months that is $5600. 
We stipulate that the amount of medical expenses a; 
little under $2,000, which is $1,985. 


The special damages therefore come to $7,585. 


That is solid. 
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THE COURT: Thank you verymuich, Mr. Klonsky. 
Will the clerk make the announcement? 
THE CLERK: The Court is about to charge the 


jury, any spector wishing to leave the courtroom will do 


sO now or remain seated until *he completion of the court's 
charge. 


Marshal, lock the door, please. 


THE COURT: Ladies and gentlemen, this is a civil 
action, as I told you when the trial commenced, which means 
that it is a case in which the plaintiff seeks to recover 
a sum of money to compensate him for physical injuries and 
lost wages which he claims he sustained as a result of the 
wrongful action of the defendant shipowner. 

Now, you have to bear in mind that the mere fact 
that the plaintiff in a civil cases makes certain claims 
that is called a lawsuit does not in itself entitle him 
to an award of damaces. That is because the law requires 
that before a plaintiff in a civil action can recover any 


money at all from a defendant, the jury must be persuaded 


that the plaintiff has proved his claim by a fair preponder- 


ance of the credible evidence. 


Therefore, in this initial part of the charge 
I would like to call your attention tothe fact that since 


this is a civil case, the plaintiff has what we call in law 


639 


eobr 3 
the burden of proof. 
Now, in a criminal]. case the government has the 
burden of proving to a jury that a defendant igs guilty of a 
‘me charged beyond a reasonable doubt, but in a civil 
such as this, the standard of proof is different. 
Civii Case the one whobrings the action must Satisfy 
nas proved his contentions by a fair 
sreponderance of the credibie evidence. 
Now, this means that you should take all of the 


evidence in your minds, chat which Supports the plaintiff's 


contentions against that‘ which Supports the contentions of 


the defendant shipowner here, and you should then 

je termine which has the more convincing force, which is 
wore probably the correct version of what actually occurred 
here, which seems to you, in other words, to make more 
sense. Here we are talking. about common sense, 

Now, this does not mean that you should add up 
the number of witnesses on each Side and actually balance 
them. We are not concerned with the quantity of the 
evidence, we are concerned with the quality of tt evidence, 
which evidence is more likely to represent the true picture, 
as I said, of what actually occurred? 


Should the conflicting evidence in this case be 


evenly balanced in your minds so you are unable to say that 
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the evidence on either side of the issue preponderates, then 
your finding must be against the party carrying the burden 
of proof, which, as I have said in this case,is the 
plaintiff. 

In short, what I am trying to say is this: 
I have said that plaintiff has the burden of proving his 
case by a fair preponderance of the credible evidence. 
We do not have any scales in a courtroom uyon which you can 
place the evidence and weigh it and actually determine 
which side outweighs the other, but for those of you who 
have sat on jucies before, you have probably heard other 
judges say that you have to imagine in your minds the 


scales of justice, so to speak, and the party having the 


burden of proof must tip that scale slightly in his favor. 

If it remains evenly balanced or if it tips down 
all the way to the defendant's side, then the party 
carrying the burden of proof has not sustained his bur- 
den. This necessity to sustain the burden of proof 
applies to all of the claims made by the plaintiff, that is, 
his claims with respect to the accident, his claim with 
respect to the nature and extent of his injuries and the 
claim with respect to his lost monetary wages in the past and 


any future damages which he claims he has sustained. 


Before discussing the plaintiff's claim and his ome 


greater detail, I also want to tell you about 


me of your major functions in deciding what the true facts 
In this case are and that is your function to determine the 
:dibi t xx believability of the witnesses who testified 
here before youm the witness stand, your function in 
ining the weight ¢t » accorded their testimony. 

{Ou have heard testimony on both sides and some 
of the testimony, as we is conflicting. The 
juestion, therefore, is how do you determine the weight to 
be given to the testimony of the various witnesses and how 


jetermine if they are credible or believable. 


In your search for the truth you use your plain, 


That is why you are here. 

We certainly hope that you are average men and 
women and we want you to bring to this case your daily 
experiences in life and your common sense so that you can 
make an adjudication as to his telling the truth and who 


lis not. 


Now, re is no mystery about your actions ard thete 


‘ | 
is no mystery about your services on a jury. 
Again, you are supposed to bring to this case your 


experiences in life and make an adjudication based on the 


evidence in the case, but at the same time I emphasize 


again in evaluating the evidence you have to use your common 


eobr 39 
sense. You have seen the witness who took the stand. The 
testimony of other witnesses has been presented to you by way 
of the reading of their testimony which was taken before 
trial in what we call depositions. 

Now, as to those witnesses who actually took the 
Stand, as I said, you have heard their testimony. You 
observed the witnesses. You observed their demeanor 


and ranner while here on the witness stand. 


Now, you should ask yourselves with respect to 


that testimony certain relevant questions. For example, 
you should ask purselves how did these witnesses impress 
you? Did the witnesses appear to be testifying frankly, 
candidly, fairly? 

In other 'ords, in evaluating the testimony and 
credibility of witnesses, you apply your common sense and 
experien-es }.ecisely as you do in determining an important 
matter in your own lives, that is, whether you have to 
decide whether someone has given you a true picture of 


what actually occurred. Almost every dav of your lives 


you are called upon to make a determination as to whether 


you are going to believe someone or not and you draw on your | 


common sense and experiences in connection with that determin-+ 


ation. 


| 
| 
You are to use your common sense and experiences nq 


You should. ‘consider, as I assume you naturally will, 


e@ witnesses background and, as I have said before, 
his candor, his demeanor, his possible bias, means of 
information, and accuracy of recollection. 
should consider whether the witness' testimony 
whether it is contradicted by other credible 
2S in the case. You should 
particularly consider whether the witness has an interest in the 
case and that applies to witnesses on both Sides. 

Whether a witness has an interest in the case, 
tnere 15 a temptation to color or exaggerate the testimony 
9r possibly even to withhold damaging tes _imony. You shouid 
welgh all of these factors throughout your deliberations, 
but I simply say that interest is an element to be con- 
Sidered in determining “he credibility or believability of 
witnesses and the weight to be accorded their testimony. 

If you find that any witness has made a material 
misstatement of fact with the intention of misleading you, 
you may disregard that portion of the Witness’ testimony 
which you do not believe or you may disregard all of it 
or you may accept that part which you find reliable and 


disregard the rest of it. 


You may also consider the Strength or weakness 
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of a witness' recollection, but sometimes while a witness 
may not be intending to deceive you, he may have a 

weak recollection on the subject or be incapable of 
accurately setting forth what he observed or did or even 
without realizing it he may not have been aware of the 
actual facts as they occurred. You may consider that in 
judging the credibility o% a witness. 

Now, jn thisoonnection I want to tell you a word 
about expert witnesses. You will recall that we have had 
expert witnesses testify here. We had the doctors and then 
we had an expert in the person of a marine carpenter. 

Now, each expert gave testimony concerning his 
qualifications as an expert in } field and whether a 
case involves a matterof science or art or some field 
requiring special knowledge or skill not ordinarily 
possessed by the average person, an expert is permitted 
to state his opinion for the information of the Court and 
the jury. 

The opinions stated by each expert who testified 
before you were based on particular facts as the expert 
himself observed and testified to them before you or were 
based upon facts which the attorney who questioned him asked 


him to assume for the express purpose of stating an 


Opinion based on the assumed facts. Of course, these seachaal 


basea on facts in the record. 
You may reject an expert's opinion if you find 
be different from those which formed the 
his opinion 
You may also reject his opinion if, after careful 
nsideration of all the evidence in the case, expert and 
others, you disagree with the opinion. 
in other words, you are not required to accept an 
expert's opinion to the exclusion of the facts and circum- 
Stances disclosed by other testimony. Such an opinion is 
subject to the same rules concerning reliability and 
testimony of any other witness. 
It is given to assist you, as I have said, 
reaching a proper conclusion and it is entitled to such 
weight as you find the expert's qualifications warrant and 
must be considered by you, but is not controlling on your 
judgment. 


The legal theory upon which the plaintiff is pro- 


ceeding and whica you must consider in determining whether 


the defendant Chios Shipping Company, Limited, the owner 
of the vessel involved, is liable to the plaintiff 
called the doctrine of seaworthiness. 

Now, as I mentioned earlier, the doctrine of 


seaworthiness is an ancient concept found in the maritime 
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law which is applicable to vessels. 

The plaintiff claims that he was injured because 
Chios, the owner of the vessel, breached its legal duty 
to him to prcvide and maintain a seaworthy vessel. 

In order for plaintiff to recover it is necessary 
for you to find that he has sustained the burden of proving 
that the vessel in this instance was, in fact, unseaworthy. 

The plaintiff claims that the defendant shipowner 
failed to maintain a seaworthy vessel on three grounds. 

» keer. He says the shipowner failed to provide 
him with a safe place to work, thatis, the shipowner 
failed to provide a shelter area in the No. 3 hatch so 
that plaintiff could get out of the way of a draft while 
it was being lifted from the hold. 

Second. The plaintiff says that the shipowner 
did not properly supervise the method of unloading the cargo 
so that it was done in a reasonably safe manner. 

In other words, he says that the unloading here 


was done in an improper and an unsafe manner. 


Finally, the plaintiff says that the vessel was 


unseaworthy in that the pre~palletized cartons of pineapple 
were not adequately constructed, thereby rendering the 
vessel unseaworthy. 


Now, in determining the question of seaworthiness, 


will not consider whether the defendant shipowner had 
actual or constructive knowledge of any defect in the 
argo or whether the defendants' employees acted as reasonab])* | 
men who have acted under the circumstances. Those factors 
st elements of unseaworthiness and Should not be 
Onsldered by you in leciding plaintiff's claim against the 
1¢fendant shipowner. 
words; you are - to consider how the 
ecame unseaworthy if you find that it was,in fact, 
Anscaworthy in at least one of the respects claimed by the 
plaintiff. 
-i was unseaworthy because the work 
WaS unsafe or if the unloading was improperly super- 
Or if the cargo was placed in a faulty pre-palletized 
container and if you find that at least one of those claims 
Of unseaworthiness directly contributed to the Plaintiff's 
injuries, then the plaintiff is entitled to recover. 


Under that ancient maritime law, the owner of a 


vessel is under a duty which he cannot delegate to anyone 


else to provide and maintain a seaworthy vessel. 

Now, the question I am sure which is in your 
minds is what is this requirement of Providing and main- 
taining a seaworthy ship? It simply means that a vessel 


Owner, such as the defendant Chios in this case, is under 
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an absolute duty, which he cannot delegate, as I have Said, 
to someone elsse to see that the vessel itself and its equip- 
ment, the stowage of the cargo, the cargo containers and the 
crew are not defective. 

In other words, the doctrine is not limited to 
the vessel itself, but applies to equipment, appurtenances, 
crew and the cargo. 

Now, under this obligation imposed by the law on 
the owner of the vessel, the best possible vessel, equip- 
ment, cargo, stowage and crew are not required and the 
defendant is not under a duty to provide an accident free 
ship, but the vessel owner must provide a vessel, equipment, 
Stowage, cargo containers ari crew which are reasonably 
fit for the use for which they are intended. 

The du y to provide a seaworthy ship can thus be 
breached by supplying a defective vessel. A defective 
equipment or improper stowage of cargo or defective cargo 


containers or by supplying officers or crew men who are not 


reasonably compete. < or by failing to supply equipment or 


containers necessary for the carrying out of the unloading | 
of cargo with reasonable safaty. 

It can also be breached by providing a work area 
which is not reasonably safe and adequate for the work to be 


performed or by providing insufficient manual assistance 


ob or insufficient supervision by officers or 
rewmen when and where required to do a job or to perform 
4 particular task i safe and prudent manner. 
of araworthiness the owner 
1jured longshoreman if the 
Stow Or cargo or method of 
unloading or crew are found 
intended, even 
though such unseaworthine ‘esults from no fault on the 
art of the vessel owner or its employees or agents, 
mseaworthiness results in liability on the part of a 
essel owner, with an injured longshoreman, without proof 
»9f any fault on the part of the vessel owner or its agents 
employees. 
Where a condition or set of conditions renders 
vessel or parts thereof unseaworthy or any of its 
equipment or cargo is essentially a question of fact for the 


jury. The jury, however, must accept the Court's 


Charge on the nacure of this strict obligation and divorce 


from its mind any prior charges or opinions relating to con- 
cepts of law where a person might be injured as! Tt is 
consistent to find for the plaintiff against the shipowne 
whose obligation to the plaintiff is non-delegable, 


continuing and absolute, though it may be concluded that 
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the primary active fault would be with the stevedore, who 
employed the plaintiff, or the other party defendanta, 

The plaintiffS recovery is not predicated upon 
whether the third parties also were at fault and might later 
be required to indemnify the shipowner. 

A seaman does not assume the risk of injury fron 
the unseaworthiness of the vessel. However, in nearly 
every occupation aboard ship there is some inherent and 
unavoidable risk which doesnot arise out of unseaworthiness. 
A seaman must assume such risk when he enters upon his 
calling and he may not recover for such injuries resulting 
from these unavoidable risks which do not arise out of 
unseaworthiness. | 

However, aS I have said, a seaman does not assume tHe 
risk of injury from unseaworthy conditions. He does not 
assume the risk even from an obvious danger or condition, 
if the cause of the danger is the shipowner's unseaworthi- 


ness or the ship's unseaworthiness. That is, defendant 


Chios’ failure to provide plaintiff with a safe place in which 


to work or to provide proper supervision or the existence of | 
eargo aboard ship which is in the process of unloading and 
then it falls apart ‘because of a faultily constructed 

pallet. 


If you find tha- the ship was unseaworthy, 


then determine whether such unseaworthiness was 
proximate cause of the plaintiff's injury. 
proximate cause means that there must be 
ausai connection between the unseaworthiness, 
lairoiff's injuries. To 
Ximate cause, in other words, that perticular 
actually contribute to the result. 
prove by a fair pre- 
ible evidence the injuries and damages 
| 
which you find he sustained were proximately caused in whole | 
part by the ship's unseaworthiness. 
Plaintiff is not required to offer evidence which 
positively excludes every other possible cause of the 
physical or emotional disturbances of which he complains. 
[t is sufficient if yo find that the accident in question 
was an independent cause of injury or was an accelerating 


provoking, irritating or hastening factor in the ultimate 


result. 


Now, in addition to denying that its vessel 
was unseaworthy and that this unseaworthiness was the 
proximate causeof the plaintiff's injury, the defendaiut 
vessel owner alleges as a further defense that negligence 


on the part of the plaintiff was the proximate cause of 


any injuries and subsequent damages which the plaintiff 


| 
| ot 
| 446a bs, Soa 652, 
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l 
- | may have sustained. 
3 | Now, this defense is known as the defense of 
4 | contributory negligence. Contributory negligence is 
5 fault on the part of a person injured which is entirel: 
|} responsible for the accident or which contributed in some 
ao measure to the accident. 

H 
8 | In maritime cases, such as this, a plaintiff who 
8 | was negligent in part is not barred completely from 
10 | recovering from the defendant. He is barred completely 
il from recovery only if you should find that his negligence 
12 alone was completely responsible forthe accident. 

I 
13 In determining whether plaintiff was 
4 } contributorily negligent you must consider that just as 
15 | a defendant is required to use reasonable care to avoid 
16 | injuring the plaintiff, the plaintiff is required to use 

i} 
W | reasonable care to avoid anything which will cause injury 
18 to himself. 
19 If you find that plaintiff omitted to do anything 
= | whdeds a reasonably prudent man would do under the circum- 
21 || stances in this case or thathe did something which a 
Z reasonably prudent man would not have done under the 
3 || circumstances in this case, and that it be brought about 
a or contributed to his accident, then you must find that the 
25 ! plaintiff was guilty of contributory negligence. 
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rt, plaintiff is held to exercise that reason+ 
ible care which a longshoreman w’th his experience | 
1erthe Li amsStances 
iigence is an affirmative 
means that the burden of Proving that 
Ontributorily neglige >sts on the defendant) 
| 
seexing to establish 
defendant must 
preponderance of the 
redible evidence. 1 other words, the standard of proof 
1S the same. 
Thus, defendant on this issue has the same 
ofr that the plaintiff had in proving the 
de tendant’s inseaworthiness, that the vessel was unseaworthy. | 
| 


In considering the issue of contributory negligence 


duty to consider all the evidence which has 
this case tne plaintiff or by 
the defendants, 
Therefore, if you find from a preponderance of the 
@vidence in the case that the defendant negligent, but 
that plaintiff himself was also negligent, that i: 


plaintiff's fault also contributed or constituted the prox- 


imate cause of the injuries which plaintiff Sustained, then, 


as I have said, since this is a Maritime case, you have to 
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compare the negligence of the parties and return a 
verdict in favor of the plaintiff ‘n a reduced amount 
based upon that comparison. 

Now, the proper procedure to be followed by you in 
comparing the negligence of the parties and returning a 
verdict in favor of the vlaintiff for a reduced amount 
based upon that comparison is as follows: 

First, you determine the full amount of all damages, 
if you make an award for damages, which you find the plaintiff 
has sustained as a proximate result of the accident. 

Next, you compare the negligence of the parties, 
determining in what proportion, expressed in terms of a 
per cent, that the plaintiff's own fault contributed 
to his injuries. 

Then you deduct from the full amount a sum equal 
to that per cent which you find was the plaintiff's 
contributory negligence. 


Then you return a verdict in favor of the plaintiff! 


for that reduced amount. 


Now, by way of example and only by way of 
example, you may find that the plaintiff was 10 per cent 
negligent, 25 per cent negligent, 50 per cent negligent 
or a hundred per cent negligent. If you should find that 


the plaintiff's negligence alone was entirely responsible 


© the accident, then, of course, you would return a 
erdict for the defendant shipowner. 
we come to the question of damages. 
1a that the plaintiff has 
S Durden of proof that the vessel was unsea- 
that the sel's unseaworthiness was a proxi- 
slaintiff's 2S, then and only then do you! 
yurse, if you find 
that plaintiff has fai -arry .sS burden with respect 
the issue of ins@aworthiness, that would end the case. 
rou would not have to considerthe issue of damages at all. 


would return a verdict in favor of the defendant 


vessel owner. 

Incidentally, the fact that I instruct you on the 
issue of damages does not mean that you areito assume that 
the Court is of the view that Plaintiff is entitled to a 
verdict or indeedthat the Court has an opinion as to how 


the case should be decided. That is, as you already know 


exclusively within the province of the jury. But, of 


course, I must instruct you on the iss. * dam es in 

the event that you do find that the Plaintiff has sustained 
hisburden of proof with respect to unseaworthiness and 
proximate cause and is therefore entitled to an award of 


damages. 


Now, the purpose of the law is to award 


possible just and fair compensation for the loss which 


directly flows from the wrong done to an injured plaintiff. 

In other words, any damages awarded must be 
perfectly compensatory and reasonable, neither inadequate 
nor excessive. This matter of damages rests in your sound 
discretion. 

In this respect again you will be guided by your 
common sense and experience, but your award must bear a 
reasonable relationship to the injuries and the monetary 
damages actually sustained by the plaintiff. 


In other words, in assessing damages, your aim 


should not be to make the plaintiff rich at the expense 


of the defendant. Personal feelings or sympathy or 
bias against a party or in favor of a party or prejudice 
against a party or in favor of a party should not enter into 
your consideration. All parties stand equal before the 
law, whether they are individuals or corporations. 

Your aim should be to award the plaintiff a sum 


of money which will be fair and reasonable compensation for 


the losses which you find he has actually sustained as a dire¢t 


result of this accident. 


Again, plaintiff has theburden of proof with 


respect to the nature and extent of his injuries and with 
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resulting moneta:y losses, such as lost waces 


ctl attributable to the accident on board this ship. 


“ne piaintifft is entitled to damages only for 


which are attributable to or 


by the vessel's unseaworthi- 


damage. 
proof as 


i@ following 


Ss Of damage in this case. 


« 


loss wages and you have to find 


considering the evidence in the case wnat his lost wages 


from the date he accident to the present. 


Second. fhe piaintiff is entitled to an award 


medical expenses which he claims are in the amount of 


,3985.26. 


Third, the plaintiff is entitled to an award for 


past pain and suffering, which includes mental anguish 


Or anxiety. is, pain and suffering then incurred by 


the plaintiff from the day of the accident to the present, 


which includes any time that you find he spent 


Ath 


pital. 


Four. The plaintiff is entitled to an award for 


future pain and suffering. Again including mental anguish. 


entitled to an award for future lost 
wages. 
Now, a3 I have said, in considering the elements of 
damage you consider pain and suffezing past and future. 
If you find that plaintiff has already endured pain and 
suffering and if you find that plaintiff is reasonably 


certain to endure pain and suffering in the future as 


a result of the accident, he is entitled to be compensated 
for it. 

Here, however, I must tell you that the only 
yardstick for measuring pain and suffering or the award, 
that is, for pain and suffering is your own common sense 
and good judgment based on the evidence inthe case and 


your experiences in life. In other words, there is no hard 


and fast rule covering this matvter of compensation for the 
pain and suffering. 

Your award, however, must be based upon a 
full consideration of all the credible evidence in the 
case and must bear a reasonable relationship to that evi- 


dence as to the nature and extent of plaintiff's injuries, 


that is, whether they are permanent or only temporary in 


, ature and as to the pain and suffering which the evidence 


shows plaintiff has already endured and is reasonably 
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to endure in the future as a result of this par- 


sertain 


ticular accident. 


You are not permitted to award speculative 
damages fhis means you are not to include in any verdict 
iosses which, although possible, | 
Any award suffering must there-| 
consideration 
there a reasonable likelihood 


experience pain and suffering in the fut-| 


indicated before, includes 
of physical injury. 

Whether there is such mental anguish depends also 
ipon the nature and extent, character and probable duration 
oft the injury, that is, whether the injuries are 
permanent in nature or only temporary in nature. 


If you find that by reason of the nature and 


extent of his ijuries plaintiff has sufferedanxiety or if you 


find that as a consequence of his injuries plaintiff is 
physically handicapped in performing tasks and a 

of day-to-day living and that this handicap has 

in turn caused plaintiff anxiety or if you find there is a 


reasonable likelihood that such handicap and consequent 
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anxiety will continue in the future, you may consider this 
in assessing damages for pain and suffering. 

Now, according to a table, which I have herg 
and which you are going to be permitted to take into the 
jury room, if you so desire, there is information regarding 


life expectancy of a person of the plaintiff's age and 


sex. 


Now, according to this chart, which the Court 


takes judicial notice, it indicates that a person who is 
today 55 years of age hs a life expectancy of 19.6 years. 
Now, this fact is to be considered by you in arriving 
at the amount of damages, if any, to be awarded for future 
pain and suffering. Life expectancy as shown by a life 


expectancy table is merely an estimate of the probable 


average remaining length of life of all persons in the 
United States of a given age and sex and that estimate 
is based upon a limited record of experience. 


So the inference which may reasonably be drawn from 


life expectancy as shown by a table applies only to one 


who hasthe average health and exposure to dnager of 


people of that age and sex. In determining the reasonably 
certain life expectancy of this plaintiff, the jury should 


consider in addition to what is shown by the life expectancy 


table all other facts and circumstances in evidence 
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ne iife expectancy of this plaintiff including 
m,his habits,his past health record, his 


id his present state of 


uture pain and suffering, the 
proving as I have said, that 
that he will experience _—e 
iff has sustained this 
mmputation of o n award for future pain ai.d 
must take into account the period of time over 
which it is reasonably certain pain and suffering will be 
SuStalined. This refers, as I have indicated, to the 
plaintiff's life expectancy. 
Now, in addition, any award for future pain and 
suffering must be discounted to its present value.tables. 
In order to do that you will have to divide the total award 


which you make for future pain and suffering by the plaintiffs 


expectancy, which, as I have said in this case appears to 
| 


years and then arrive at an annual award figure for each 


You then use the present value tables on 
card, which is on the other side. To find the present 
value of a dollar invested at the rate of 6 per cent a 


| 


year over a period of 19 years, you then multiply that present 


| 
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value of a dollar by the annual amount which you found for 


pain and suffering. 


You will then have the present value of the award 
for future pain and suffering over a period of 19 years. 
You do the same for any award for future lost 


wages and I will explain this again in that connection, 


the computation is simply made, as I have indicated, 


reference to this chart which explains precisely how 
has been arrived at and as I have just explained 
These instructions will be found on the card. 

Now, in addition to Claiming lost wages from the date 
of the accident to the present, plaintiff also claims future! 
lost earnings resulting from reduced earning capacity, that 
is, earnings which he claims he would have received in the 
future had he not sustained ~ diminution in his future 
earning Capacity. 

Plaintiff claims that he will suffer a diminution 
in earning capacity in the future and that this is 
evidenced by the fact that, one, upon returning to work 
given lighter work in the warehouse. 


Two. That he is now forced by reason of the 


accident to work on a Hi-Lo and can no longer work in 


hold cf the ship, thus lessening his ability to compete 


hold jobs in the future in atight job market and, 


’ ¢ 
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rogressive nature of his disabilities makes him 


“eCctive worker than he otherwise would have been 


with plaintiff's claim for lost 
Plaintiff has the burden of proving 
2lihood that but for the accident he| 


‘apacityin the future than he how 


snnection you must take into consider- 
on plainti work life expectancy. Now, according to 
plaintiff's work life expectancy is shown 
nat 1S indicated right on the card by 
up to find his age and then reading 
across to life expectancy. 
However, the inference which reasonably may 
be drawn from work life expectancy tables only applies to 
ane that has the average health and exposure to danger of 
people of that age and sex. 
The jury should therefore consider in addition to 
what the table indicates as to work life pectancy of this 


plaintiff all other facts and circumstances in evidence 


bearing upon his work life expectancy, including his 


occupation, his past health record and his present state 


of health. 


I want to emphasize that you have to bear in mind 


the distinction life expectancy and work life expectancy, 
Pgain, any award made for anticipated future 
lost wages must be discounted to its present worth as is 
true of any award for future pain and suffering. 
Now, I shall explain again how that is done. 


If the jury shouldfind that plaintiff is entitled to a verdict 


and further find that the evidence in the cases establishes 

a reasonable likelihood of future pain and suffering and 
future lost wages and award for such future pain and suffering 
and lost wages or either is made, then it becomes the duty of 
the jury to ascertain the present worth in dollars of such 
award Since the award of future damages necessarily 

requires payment now for a loss which will not actually 
occur until some future date. Under these circumstances 

the result is that the plaintiff will be reimbursed in ad- 


vance of the loss and sc will have the use of the money 


which he would not otherwise have received until some 


future date but for the verdict. 


Again, in order to make a reasonable adjustment 
for the present use interest free of money representing a 
lumpsum payment of anticipated future locs, the law requires 


that the jury discount or reduce its present worth 


the amount of the anticipated future loss by taking,one, the 


‘nich plaintiff could reasonably be expected 
‘n investment today of a lumpsum payment 
of time over which the 


Then 
: : . » | 
anticipated future loss what-|/ 


earn or returm 


*st over such future period 
time ana 


tne present 


Again this computation is readily made by using 
=nt worth tables shown on this card and 


which shows the present worth of one dollar if that 


dollar were invested today at a particular rate of interest 
and over a particular number of years. As I have said, 
the interest rate which you should use in this case is 
can take this card into the jury room if 
and make those computations. 
Now, ‘ter you have made an award for each item 
of damage and having gone through a] 


Li ne computations 


relating to any future award, you must deduct 


of contributory negligence which you find Plaintiff 


contrib- 


uted to his accident. As I explained before, from the 


total award of all items of damage, if you find any contrib- 
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utoary negligence on plaintiff's part, as I have said before, 
you must express that in terms of a percentage and the: 
deduct that percentage from the total evward of all the 

items of damages which you make. 

Of course, if you have found no contributory 
negligence, you make no deduction and, of course, if 
that plai..ciff was 100 per cent contributorily 
make no award of damage. 

If you make an award to the plaintiff, the amount 
so awarded is not subject to federal or state income taxes and 
no amount may be added to the award on account of such 
taxes. 

Now, ladies and gentlemen, the most important 
part of this case is the part which you are now about to 


play because it is for you and you alone to decide whether 


the plaintiff has sustained his burden of proof and is there- 


fore entitled to damages and how much the damages shalji 
be. 

I know you will try the issues that have been 
presented to you according to the oath which you have taken 
as jurors, In that oath you promised that you would well 
and truly try the issues joined in this case and a true 


verdict render. 


I suggest to you that if you follow that oath 


the issues without combining your thinking with any 
emotions you will arrive at a true and just verdict. 
Now, it must be clear to you that once you get 
emotional state and let fear or prejudice or bias 
Sympathy interfere with your thinking, then you wiil not 
a true and just verdict. 
AS you deliberate, ladies end gentlemen, please 
1isten to the opinions of other }urors as well 
opportunity to express your own views. 
one juror holds the center Stage in the jury room and no 
ror may control or monopolize the deliberations. 
If after listening to your fellow jurors and if 


after stating your own view you become convinced that your 


view 18 wrong, do not hesitate because of stubbornness or prifie 


of opinion to change your view. 
On the other hand , do not surrender your honest 


conviction solely because of the opinion of your feliow 


jurors or because you are outnumbered. 

Your verdict in this case must be unanimous and 
your verdict must be either in favor of |t laintiff or 
in favor of the defendant. 

In order to help you to arrive at your verdict, 
as I told you earlier, I have Prepared a form of verdict 


which you will take into the jury room with you and it 
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consists of a series of questions on three pages. All the 
questions should be read first before you attempt to answer 
any question so that you will fully understand what 
involved. 

Then your answer to each question will be recorded 
by the foreman of the jury and then when you have reached a 
unanimous verdict as to each answer, you may then report 
your verdict to us. 

You are instructed that you are not to reveal the 
Standing of the jurors, that is the splitof the vote 
for any verdict to anyone including the Court at any time 
if that should occur. 

Now, you may send for any exhibits which you 
desire to see or have any of the testimony which you desire 
read back. 

Now, at this time will the lawyers please 
approach the bench. We will take it in the robing room. 

(In the robing room.) 

MR.KLONSKY: Your Honor, I have here two decisions 
with respect to computing downwards future pain and satierine| 

THE COURT: Just state for the record, will 
you, your objections or exceptions tu the charge. 


MR. KLONSKY: I except to go much of the charge 


as relates to the computation downwards of 6 per cent on futur 


THE COURT: Just enumerate ,please, 
read any cases now. 


4 


LONSK3 This was basis of a prejudicial, 
a reversal < ‘n Opinion in the Court of Appeals 
is also the basis for an 
SUL ES 


46C1Sions which have been 


1Or Started her charge. 


| 
| 


With respect to so much of the charge that 
income taxes to be considered by the jury on any awata 
the plaintiff {[ respectfully submit that that | 
prejudicially erroneous and I cite the Second Circuit} 
Stokes v. United States at 144 Fed. 2d. 82 and 


Chicago at 9 LAR 2d 320. 


Apart from that I have no other exceptions, 


THE COURT: You may have misunderstood. I told 
the jury that he would not have to pay income tax on any 
award, 

MR. KLONSKY: He has to pay an attorney's 
That balances off the income tax. That has been the 


Statement by many judges in this court, your Honor. 


THE COURT: Mr. Reid, do youhave any exceptions to 
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the charge? 
MR. REID: I have no exceptions, your Honor. 


MR. KENNY: I do, your Honor. 


I exceptto the charge A, I would like to say that 
I think I was prejduiced by the fact that taere was no rule 20 
conference for a ruling on requests to charge submitted by the 


defendant and third-party defendants. Specifically,your 


Honor, there was in the charge a statement by the Court 

that there was an allegation by the plaintiff that the 
unloading was done in an improper manner. I state that 
this catches me by surprise. I thought that there were two 
unseaworthinesss counts, namely, the defective pallet 


and the unsafe place to work. 


I also exc spt respectfully to the charge in that 


portion which sets forth as an item of damage future lost 


wages. I say that this is a matter which plaintiff has not 
met his burden on. There has been no proof that the 


plaiutiff lost any wages from 1969 on and I don't think that 


this should be an item of damage. 


Thirdly, your Honor, I respectfully except to the 
Court's remark that the plaintiff was prejudiced because 
of his injury and that he -- 

THE COURT: Prejudiced? 


MR. KENNY: Yes. I respectfully except that there 
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JOD market. 


THE COURT: I was Stating the plaintiff's 


that was a clain made on 


It was never made on the evidence in the case. 


int now that the longshoremen 

tonnage, the evidence is 
something 

Stated your obiection. 


‘ng tne plaintiff's claim and we had this dis- 


we would know what his Claim was as to future lost 


Now, with respect to this Rule 50 matter, 


ok that up and I pointed out to you what charges 


* WaS going to give and i looked over the defendants' charges)! 


and they were the same as the plaintiffs on this issue 


of unseaworthiness and there was no exception then to my 
not telling you precisely what requests to charge I would make. 


Moreover, you haven't pointed to any that I should have 


made. 
Mr. Larsen? 
MR. LARSEN: I except to your Honor respectfully 


to that portion of your Honor's charge dealing with tne 


Subject of diminution of income where there wasn't any 
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- | proof in the case, Otherwise I have no other exceptions. 
3 MR. KENNY: I would like to see these special 
4 || questions, what they are. 
5 | THE COURT: Youcan see those, too, and I am not 
6 | going to take any time to change those. Ther is a copy 
iH 
7 | for each one of you and the record will reflect what 
i 
8 they have had before them. 
} 
9 MR. LARSEw: With all deference to your Honor, 
10 


you did rule on those requests. 


Put them on the record. 


MR. BRADY: I would adopt the exceptions of 


Mr. Kenny and Mr. Larsen. 


15 THE COURT: All right, let's retumto the jury. 


5 


future wages. 


19 THE COURT: All right. 


(In open court.) 


THE 


COURT: Mr. Fox, at this time the Court wiil 


excuse you. On behalf of the citizens of the Southern 


on the jury. 


I am sorry that you will not get an opportunity 


THE COURT: Mr. Brady, do yo have any exceptions? 


16 MR. REID: I will reverse myself to the extent on 


District of New York, this Court thanks you for your service | 


tne cuture vages, too, your Honor. I will except to that, 


| 


| 
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KLONSKY: That is right. 
All right. 
the jury announced a verdict. 


present.) 


RT: Do you want to proceed, Mr. Clerk? 


| 
AERK: Ladies and gentlemen of the jury, please} 


resent.) 
has the jury agreed 
rdict? 
THE FORELADY: Yes, it has. 


CLE RK : wnat 1S yoyu answer to special question! 


THE RORELADY : 

THE CLERK: Special question No. 2? 
THE FORELAL: 

THE CLERK: Special question No. 3? 
THE PORELADY: The amount of $4,400 
THE CLERK: 

THE FORELADY: 

THE CLERK: 

THE FORELADY: $23,700. 

THE CLERK: -4? 


THE FORELADY: $27,800. 


THE CLERK: 3.5? 
THE FORELADY: $32,300. 
THE CLERK: Total of all damages? 


THE FORELADY: $90,200. 


THE CLERK: Question No. 4? 

THE FORELADY: No. 

THE COURT: All right, we are going to recess now, 
ladies and gentlemen, until 11 o'clock tomorrow morning 


for the jury. 


We have additional questions to submit to you on 
the claims over and there is transportation avaiiable 
for you downstairs that wili take you home. 


11 o'clock tomorrow morning. Thank you very 


(Jury left the courtroom.) 
THE COURT: We will mark the original interroga- 


tory as Court's Exhibit 2. 


~ 


(Court's Exhibit2 and 3 were marked.) 
THE COURT: Before you go, gentlemen, Just went 
over the pretrial order and it seems to me that you called . 


| 
out the wrong issue by number with respect to the fourth party 


complaint. That indemnity relates to the third arty 


defendant, who is the stevedore. 


The iOth issue indicates that only the shipowner 
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vtates Marine claimed indemnity fromthe fourth party 


endant and not the stevedore. 
MR. KENNY: Your Honor, in the pretrial order 
statement there is a claim for indemnity against 


I datt have it. F the last page, Exhibit B to 


Claimed that. 


i Saw 
some reason your name was omitted from 


it was intended to be included since 


jentlemen. Tomorrow at 10:30. 
What about motions, your Honor? 
THE COURT: With respect to this verdict, we will 
take those in the morning. 


Adjourned to June 6, 1975, at 10:30 a.m.) 


eorf 7 
that position throughout the trial and I adhere to that 
position now because I firmly believe that the evidence 
shows that this was not an improper stowage. 

THE COURT: Let me see if I understand you now. 
You are not claiming improper stowage? 

MR. REID: Not against the time charterer. 

THE COURT: All right. That leaves the question 
of supervision, does it not? 

MR. REID: Yes, it does. Supervision and proper 
discharge. 

THE COURT: Yes, supervising the discharge, 
I should say. That is the next issue, supervision of 
discharge. 


What do you claim the time charterer failed 


MR. REID: In the unloading operation, your Honor, 
I will have to make the same claims that the plaintiff 


made against me, namely, that the method of the performance 


of the work was such that 1t .ey did not give a safe shelter 


to the plaintiff. 

THE COURT: I see. In other words, encompassing 
in that are these three claims then. 

MR. REID: Yes, the same ones which I make against 


the stevedore,. 


SEN: May I say, your Honor -- 
So that it seems to me that we may 
question of whether the time 
‘rise the stevedore was such 


2rer's recovery offer against 


the shipowner's 
In a claim by 
igainst the steve 1t must not appear that 
‘tpowner’s >nvolvement in the unseaworthy condition 
preclude indemnity. It seems to me the same 
apply to th ime charterer 
be heard, your Honor? 
THE COURT: Just a moment. 
In other words, since the time charterer seeks 
Indemity against the stevedore and since the time charterer 
eer 


had the primary responsibility for the loading and the 


unloading, if there was any unseaworthy condition or 


dangerous condition, the Stevedore had the duty to notify 


the time charterer or the captain of the vessel so that the 
condition could be corrected. The stevedore had duty 

to stop work until the dangerous condition was corrected, 
So that as to any such dangerous condition or unseaworthy 


condition, it must appear that the shipowner by the 
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captain or the charterer knew or should have known of 
the condition. If they knew of the unsafe working area, 


the question would be whether they acquiesced in 


if they acquiesced in it and failed to change the condition 
or remedy the condition, then they would be precluded from 
recovering indemity from the stevedore. 

The jury would have to be instructed that they 
must find that that failure to act or failure to remedy 
a condition on the part of the shipowner or the charterer 
was such as to outweigh the breach of the stevedore's duty. 

So that I think we have to send additional questions 
to the jury on that issue. 

I will hear from you, Mr. Reid, if you want to 
speak on that. 

Then Mr. Larsen and then Mr. Kenny. 

MR. REID: On that last issue, your Honor, I don't 
think there is any evidence to point in any way to the 


shipowner of any act or inactivity which vould preclude 


it from indemnity. I call the Court's attention to a case, 


I don't have the citation, but I have an opinion. That is 
an opinion I wrote here some time ago. It is the decision 
of the Second Circuit on September 12, 1974. It is called 
Hudrich versus Eastmount Shipping Corporation. On page 


5416 of the slip opinion. 


lading, but they are the 


| 
ding and he is the primary Carrier. 
| 


t make any claim aqainst 


the carrier under the bill 


because they wer the named 


10cuments are the documents 
Shipowner and the charterer, your Honor, 

fHE COURT: What I am getting at finally, Mr. 
Reid, 1s whether there is anything to qo to the jury at 
regarding your claim against the time charterer. 
What we are sending to the jury is the time charterer's 
claim against the stevedor for indemnity. 

Now, is there any necessity to send your case 
against the time charterer for indemnity: 

MR. REID: If it can be agreed that the time 
charterer is liable for the same acts that the stevedore 


committed in the discharge operation, meaning improper 


Supervision, that is one thing, and failure to Stop work 
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when a dangerous condition was known. I say that the time 
charterer and the stevedore, they are standing in the shoes 
of one another but with a right of indemity by the time 
charterer against the stcvedore. 

THE COURT: Yes. Then, of course, if the stevedore 
is found liable to the time charterer, the time charterer 
was automatically liable to you, i: that so? 

MR. REID: I would think so, your Ho 

MR. LARSEN: Not automatically, 

I think Mr. Reid would agree that he has 
evidence a breach of duty. 

THE COURT: On your part. 

MR. LARSEN: In negligence, your Honor. Mr. Reid 
in the requests to charge from Chios against me says Chios, 
third party plaintiff, claims on a finding of negligence 
of States in failing to properly load, stow and discharge 
an indemnity from me and there has been no proof of that 
and it is improper to give that issue to the jury, as I have 
maintained all along. 

THE COURT: What issue? 

MR. LARSEN: You referred to it as supervision, 
your Honor. What did I do neglectfully with respect to my 
relationship -- 


THE COURT: We are going to find out by these 
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went over that. These questions to the 
to say with respect to your claim against 
have gone over that, haven't we? You 
| 


re without showing 


iich prevented the stevedore, 


correct. 
not at fault which out- 
that is going to the jury. 
MR 


. LARSEN: That is correct, because at this point 


been held responsible to anybody. That is correct, 


THE COURT: We are talking now about what is going 


MR. LARSEN: With respect to Mr. Reid, I say 
there is an issue between us as to whether I was quil ty 
in negligence 
THE COURT: That will be shown if the jury finds 
you were, wouldn't it? What question do you suqgest 
to the jury on that? 
MR. LARSEN: I would submit that bet 
Reid and myself the jury ought to determine, based upon 
your denial of my motion for a directed verdict, the 


facts go to the jury as to whether or not under the 
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evidence I did in fact breach any of my duties allegedly 
owed to Mr. Reid. Did I fail to properly load, stow 
trim the vessel and discharge the vessel under the facts 
of this case. I think that has to go to the jury. 


THE COURT: I just said it would for the 15th 


What we will do is recess for a half hour so 
that you can get a cup of coffee and then we will] beqin 
the summations to the jury on this issue. 

Bear in mind that each of you has a claim over 
against the Dole group se that Mr. Brady, you probably should 


Start first. 


MR. BRADY: Yes, your Honor. Of course I have 
claims over against them. I have claims for indemnity 
against each of these parties also and I trust your Honor 
will charge that. 

THE COURT: What are those claims? 


MR. BRADY: Your Honor, those claims are based 


upon the failure to provide a seaworthy ship, a failure 


to load and unload in a safe and proper manner and lack of 
supervision. 


I have the same claims against them. 


THE COURT: That is going to be determined by 


the questions now, isn't it? 


MF. BRADY: Yes, your Honor. Do I understand 


allotted would be 20 minutes for each 
over business. 
{ have five or ten minutes longer, 
Over against three people. 
could say since three people have 


should take five or ten minutes 


talk and I have to 


PRADY : I think each of us should have the 


primarily liable to the plaintiff. 
MR. KENNY: TI will go last and I will take 20. 
you want to switch wi me ? 


MR. REID: No. 
MR. KENNY: I think you speak with forked tongue. 
that as a riend of Mr. Reid's and respectfully, 
tur Honor. I know him very well and I respect him. 


i 


THE COURT: Let's not have any disrespectful 


comments even from friends. 


I think, Mr. Reid, that we concluded that what 


we would be sending to the jury was the charterer's claim 


Over against the stevedore, have we not? 


MR. REID: Yes. 
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THE COURT: Because he was primarily liab] 
for the discharge, as we have said, and he would be 
to you as a matter of law. 

MR. REID: Yes. 


MR. LARSEN: rake exception t 


THE COURT: If he recovers against the stevedore. 


If the stevedore is found at fault, he recovers aaqainst 
the stevedore, he is liable to you as a matter of law I 
would think. 


MR. LARSEN: I take exception to your Honor's 


THE COURT: That is taken care of. You said 
that 15 times, Mr. Larsen. So I don't know, you can argue 
that part of it, the stevedore's liability, the stevedore 


is a“ fault here. Yo. can arque that Dole was at fault 


and you can. 


I guess you would also be arquing that the ti: 


charterer was at fi lt because he failed to supervise and 


had the primary responsibility. 


MR. REID: Yes. 


THE COURT: So then I guess we would be presenting 
your case agains’: him, isn't that 30? 


MR. REID: Yes. 
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THE COURT: he same with respect to your requests 


Mr arsen, r against the shipowners. 


One 18 just a statement of fact and the rest of 


incomplete statement of law or incorrect Statement. 
Number 1 is rejected, let's put it that way. They 
t you had a tin larte! oO I don't need to tell 


As to 2, that is a question of law and J have 
tne contrary on that. That is something that 
iave to go to the jury. I won't give them that. 

In any event, I have ruled to the contrary on 2 
4 1s the same. 5 the same. 


6 is accepted. You are not responsible for any 


jefect in the pallet. 


MR. KENNY: Who is that, your Honor? 


THE COURT: States Lines is not responsible for 


iny latent defect in the pallet to the shipowner. 


fully. 


pecple 


MR. KENNY: Excuse me, yeur Ho I misunderstood. 


THE COURT: You gentlemen have to listen care 


I have repeated things often enough here because 


are not listenina. 


MR. LARSEN: I withdraw Number 7, your Honor. 


137 


With respect to number 8, could I ask before the 
Court rules on number 8 to add "discharge" after the word 
“trim”. 

THE COURT: Just a minute. 

Yes, we can add “discharae" 

8 is applicable. 

MR. LARSEN: I am sorry, I didn't hear your 
Honor on number 8. 

THE COURT: We are adding "discharge." The last 
‘entence of 8 is gratuitous. There is no proof that you 
negligently discharged so we will charge that the jury would 


have to find that you did something negligent, like failing 


to supervise. 


MR. LARSEN: will charge number 8 in essence, 
your Honor? 

THE COURT: 

MR. LARSEN: right. 

THE COURT: is.a repetition of something we had 
earlier. 

MR. LARSEN: I withdraw that, your Honor. 


THE COURT: You are not responsible for any hidden 


defects in the manufacture. 
MR. LARSEN: Withdrawn, your Honor. 


THE COURT: So that we are putting questions 


_ CHARGE OF THE COURT 
court, jury present.) 
is about to charge the jury. 


the courtroom will do so 


completion of the Court's 


gentlemen, as you know I 
have previcus] instructed you concerning the ‘urden of proof 
which a plaintiff has in a civil action of this kind. Now, 
that in cruction applie= te the claims which have been 
brought for indemnity against the stevedorinq company, 
which unlvaded the ship, and against the Cook, Castle, Dole 


group by those who claim indemnity against those parties. 


I have also instructed you on how you are toa 


determine the credibility of witnesses and how you are 
determine the weight which you accord that testimony. 

I have also previously instructed you on the mean- 
ing of proximate cause. 

I have instructed you on how to deliberate and 
[ have previously charged you that your answer y particu 
lare question must he a unanimous answer. 


In connection with these claims over, as I told 


you earlier, you will be answering questions. 
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Now, all of those instructions which I gave you 
yesterday are applicable to the claims made here at this 
time, as I have just indicated. 

I am now going to discuss with you the claims 
of the shipowner and the States Marine Lines and the Dole 
group against the Maher Stevedoring Company. 

Now, I want to point out, as I did earlier, that 


Since you have returned a verdict in favor of the plaintiff 


against the shipowner on the ground that the vessel was 


unseaworthy, the shipowner has brought an action for indemnity 


| 


against the stevedore. 
Now, as you know, the States Marine Lines chartered | 

this boat or a portion of it to ship this qoods because 

that is its business, to ship goods for others. In siiednicind 

with that it had agreement with the ship to stow and trim 

and discharge the cargo and pursuant to that agreement it 

hired the stevedore. 


Now, under the law that charterer, that is 


States Marine Lines, has the primary responsibility for the 


loading and unloading. That is because it hires the 
stevedoring company and it pays the stevedore because what 
it is doing is shipping goods. It is only renting space 
in the ship so the law c*sts upon the charterer the 


primary responsibility because the ship is also responsible 


Yen 
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if somebody is injured, 


course, the Dole group claims chat the 
this accident. 


imants say that the stevedore 


warranty oi workmanlike performance by failing 


ervise and 1 ployees th 


unloading by failing to provide 


for the safety loyees 
: 


They next claim that Maher, the stevedore, did not 


mply with an applicable safety regulation regarding the 


means of pallets. They make this 


SS) 


redoring company was engaged to unload 


As you know, the goods were pre=palletized. 


Now, I instruct you that the law is that a steve- 


doring company by undertaking to unload a ship warrants to 


the shipowner, well as to the charterer who hires him, 


that it will per ‘m its stevedoring duties in a workmanlike 


fashion and with reasonable safety to perscens and property 


In other words, the stevedoring company agreed 


that it would perform its task in a careful, prudent 


and efficient manner. There was no duty on the shipowner 


to continuously supervise the work of the stevedore. 


eorf 101 
The stevedore furnished the labor and materials and 
vision of its own men. 
If the stevedoring company failed in its 
obligation to do its jch in a workmanlike manner 
result the plaintiff, a longshoreman, was injured 
the shipowner is entitled to reimbursement from the steve- 
doring company for whatever amount the plaintiff recovered. 
If the area where the longshoremen were required 
to work was not suitable because of insufficent space in 
which to maneuver equipment or if the loading of the pallet 
was being performed in an unsafe manner in that proper 
pallets were not being used and if the stevedoring company 
had actual knowledge through its employees of these facts 
or should have known of these facts in the exercise of its 
duty to perform in a workmanlike manner, then the 
stevedoring company had the duty to give the plaintift 
reasonable warning of such danger and to stop unloading 


the ship until these conditions were remendied, but I 


want to point out that the stevedoring company is not 


charged with knowledge of defects which reasonable 
visual inspection would not have disclosed. 

The stevedore had only a duty to conduct a 
cursory inspection of the area where the work was to be 


done and the cargo. It hadno duty to conduct an inspection 


S1U 


and every aspect of the ship and each and every 


the cargo to be unloaded. 


proximate cause of the injury to 
ent defect in i2@ pallet 
in favor of the stevedore 
svedore is liable only 
even 
disclosed. It has no duty 
ecxamine e rything i) a to make sure there is no 
defect. 
lave said, in their claims aqainst the 
company the shipowner and these other parties 
lave the burden of establishing that claim by a fair prepon- 
derance of the credible evidence, Thus, even thouah you my 
found in favor of the plaintiff in an action against the 
shipowner, you may not find in favor of the shipowner against | 


the stevedoring company unless you find by a fair preponderange 


| 


of the evidence that the plaintiff met with his accident | 


because of the failure of the stevedoring company to 
perform its job of providing a place for pi -intiff to get 
out of the way or failed in its duty of properly unloading 


the pallet from the ship in a workmanlike manner and with 


reasonable safety to persons and property. 


If the shipowner or these parties have sustained 
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this burden of proof, then, as I said, the parties 
titled to recover against the stevedoring company. 

Now, in connection with the claims for 
against the stevedore, I point out further that the law 
not require perfection in ths performance of stevedoring 
service. If you should find that the stevedore performed 
its work in a reasonable workmanlike manner, then the 
claimants here are not entitled to indemnity against the 
stevedore. 

Even if you should find that the stevedore did 
not perform its owrk in a reasonable and proper manner, 
the sthipowner is not entitled to recover indemnity if its 
own conduct was sufficient to preclude such recovery. 

Now, in this case it applies to the charterer, 
the statement applies to the time charterer who had the 
primary responsibility for the unloading of the ship. Now, 
in this case, as I have said, the charterer employed the 


stevedore, paid him, but the ship's crew was actually 


there, the ship's captain was there and, as I have said, 


since the shipowner has heen held liable to the plaintiff, 
he is looking for indemnity from the charterer or the 
stevedore and the charterer is also suing the stevedore 

so you have to bear that in mind when I refer to the 


shipowner being entitled to indemnity because they are 
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position with respect to their claim 


‘onsider the acts and omissions 
agents, servants 
wnether such acts or omissions 


a recovery on their part 


or omissions 
Or hindered the stevedore from performing 
1ts services as the shipowner claims it should have per- 
shipowner is not entitled to recover indemnity | 
find that that was the situation 
nere, that either the ship's captain or somebody else 


interfered with the stevedore when he was trying to carry 


out his work and prevented him somehow from performing in a 


workmanlike manner. Only then would the shipowner be barred 
from recovering from the stevedore. 

In addition, the shipowner would be barred from 
recovery if you find that something the shipowner's 
employees did so outweighed the stevedore failure as to 
bar recovery on the part of the shipowner. 

So before you could find that the shipowner is 
barred because of his own action, you nave to find that the 


shipowner's agents ei: het prevented the stevedore from 
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doing something or did something on its own which far 


outweighed the failure of the stevedore to perform its 
duty in a workmanlike manner. 

Now, you must also take into account whether the 
shipowner or its agents knew or should have known of the 
conditions under which the longshoremen would be working. 
If it new or should have known and did not object and 


it acquiesced in the lonashoremen working under such conditions, 


it is not entitled to recovery indemnity 

In other words, if in weighing the evidence here 
you should find that the shipowner's fault or breach of 
duty again far outweighed the stevedore's fault or breach 


of duty, then you may find that the shipowner is not entitled | 


to indemnity. 
Where a stevedore has knowledge of a dangerous 
condition, he must remedy the condition or have the ship 


do so and he must discontinue work until that dancerous 


condition is remedied. 


A stevedoring company which undertakes to 
perform work aboard ship, as I said before, warrants 


that its duties will be carried out in a workmanlike 


manner. 
The shipowner is entitled to indemnity for any 


damages sustained by the stevedore's failure to do its 


Where the hazard is created by the 
the shipowner or otherwise, the stevedore 


Kmanlike performance would have 


under its implied agreement 
ike manner and also pursuant to 
longshoring issued 
Workers- Compensation Act 
were in force at the e@ of the plaintiff's 
injury, the longshoremen had a duty with regard to the 
general working conditions aboard the vessel. 
regulations define how the plaintiff's 
employer, the stevedore, shall discharae its duties when it 


has unu2artaken to perform for the shipnowner. 


Now, one regulation provides that the responsibility 


for compliance with the regulations is placed on the 
employer, in this case the stevedore. The term "employer" 
is defined to mean an employer whose employees are employed 
in whole or in part in longshoring operations or 
related employment. 

When the stevedore is the employer, these 
regulations provide certain standards with respect to the 


pallets and I am going to read that to you. One of the 


lawyers read it to you earlier. 


It says first: "Pallets 
and consutruction and so maintained as 
and carry loads being handled on 
pallets shall be bolts and nuts, 
threaded nails), anular threaded 
equivalent strength." 

Then in the next section it says, 
type pallets hoisted by means of bar bridles 
overhanging wing or lip at least three inc 

The next section reads: 

"Loaded pallets which on visual examination do 
not meet the requirements of this section shall be 
placed on pallets meeting the requirements before being 
hoisted into or out of the vessel." 

The final section provides: 


"Bridles used to handle flush end or box type 


pallets shall be of such a desian as to prevent them from 


becoming disengaged from the pallet under load," 

Again, the stevedore represents that he Ss an 
expert and experienced in the work of loading and unloading 
vessels. The individual longshoreman may or may not 
be an expert. It is also to be expected that a lonashoreman 
may find cor ditions « the vessel which may be considered 


unsafe by reasonable inspection on his part. As a rule, 


ore can remedy the condition at the expense 
for the delay in stevedoring 
iS corrected. Where the 
unseaworthy condition and con- 
is entitled to indemnity. 
vedore has knowledge of the 
must remedy it 
Notifying the vessel of 
[The stevedore must cease 
where the ion has not been remedied and 


have the vessel do so or stop 


the claims of the shipowner, 
-vedore ac.inst the Shipper of these 
stle, Cook, Dole group that packaged 
pre~palletized them. Each of them as you 
Clain that this accident occurred as a result of 
pallet breaking and coming apart. 
Now, Will refer throughout this charge to 
the Castle, Cook, Dole group as the Dol Oup just to 
Shorten the reference. 
The Dole group admitted that at and before the 


time of loading it undertook to provide a safe, seaworthy 


and proper pre-palletized package of cartons of pineapple. 
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: | They admit that they manufactured it. That is not in dis- 
} 
3 || pute. 
| 
4 } Now, the law implies a warranty by a manufacturer 
5 | who places his product on the market that it is reasonbly 
6 | fit for the purpose for which it was intended. If it is 
7 | in fact defective and not reasonably fit to be used for 
tt 
8 i} ‘ . .} . 
i} its intended purpose, then the manufacturer breache thi 
H 
4 i ‘ 
| warranty. 
i 
10 | Now, each of these claimants says that Castle's 
| 
i} 
ll | palletized package was not fit for its intended purpose 
12 | for shipment, transportation, handling and discharge aboard 
if 
13 | ocean-qoing vessels because the palletized package broke, 
i 
4 | =6it came apart, it spilled the cartons of pineapple stacked 
| 
| 
| . 
15 l on ic. 
| 
| If you find that the palletized package in ‘fact 
] 
17 || was defective and not fit for its ordinary purpose 
1] 
8 || you will find that the Dole group breached its implied 
19 || warranty. 
| 
| 
2% In such case you will return an answer appropriate 
i 
-1 | as set forth on this questionnaire. 
= I But in addition you have tu find all of the 
3 following things. in answering this question regarding 
| 
the package. 


25 \| First, that at the time of the occurrence the 


23 


Purpose for which it was 


danger could not 


LS¢ f reasonable care. 


he breach of warranty was a sub- 


t riz ng about of the injury to the 
i ex r this 
‘ is I rtals t be danas rous if 


Owed a auty to exercise sasOnable care to pros- 


facture of its product so that it 


] I i r normal stowage, transportation, 
I i Lil j 7] AN iscnargqe, 
l reasoi Le are” means that degree of 


€ which @ reasonably prudent manufacturer of such 
roduct would have exercised in the making, inspecting 
juct and the material and the parts 
which it 3 made in oder to put out a reasonably safe 
Now, if you find that this pailetized package, 
vhich plaintiff claims ured him, was defective when 
shipped by Dole and that with such a defect the palletized 
package was reasonably 


certain to be dangerous when put to 


its expscted use and you further -_ind that Dole failed to 
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exercise reasonable care in making the package or in 
inspecting and testing it for defects or that though Dole 
ex .: cised reasonabie care in making, inspecting and testing 
the palletized package, Pole learned before it shipped the 
package of the defect, your finding will be that Dole was 
negligent. 

Now, in determining whether or not the palletized 
package was defective when shipped, you may look at what 
we call the circumstantial evidence in the case. In other 
words, this determination may be made by proof of the circum- 
stances especially here where the cartons of pineapple 


rested upon the deck of the ship an“ were covered with 


respect to a top view by other goods and merchandise 


and by the pineapple cartons themselves resting on the 
pallet. 

So, I want to tell you, then, a word about circum- 
stantial evidence. Circumstantial! evidence may be sufficent 
to sustain a finding of neglicaence, as I have said. 

Circumst 3: ai evidence is different trom another class 
of evidence that we have in cases. It is different from 
what we call direct evidence. 

As you can probably guess, direct evidence tends 
to show the fact in issue without need for any other 


amplification, although, of course, there is always the 


of whether that evidence is to be believed. 
Circumstantial evidence, on the other hand, tends 
‘om which the jury may infer by the process 
in issue. 
that evidence which tends 
other facts which 
mind to infer that 
true. 
Simple example of what 
Circumstantial evidence. Sometimes when you are 
a tall building, such as this, if you go over to the 
»w and you lool t vou can't always tell whether 
or not it is raining outside. But if you qo over to the 
window and look down into tne street below and you see 


people passing by with their umbrellas up, then you may come 


to the conclusion that it is raining. 
In that situation you have the evidence of your 


m senses that the umbrellas are up and that 


constitutes circumstantial evidence from which you may 


conclude that it is raining without hav ' any actual 


proof or direct proof that it is raining. 


Now, in determining whether the Dole group was 
negligent you should consider if the accident was caused 


“by a defect in the pallet and whether the defect was of 
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the type which would not ordinarily occur in the 
of negligence on the part of the manufacturer. 
Now, it is important to note that the 
defect need not be named or proved. It is enough if the 
accumulation of circumstances and inferences, including 


the happening of the accident, make it more probable tha 


not that there was a defect that caused the accident. 


Though the happening of the accident itself is not proof 
of a defect of a condition, a defect may be inferred 
from proof that the product did not perform as intended. 


Again, it is not necessary that the defect was 


apparent or obvious at the time the pallet left the Dole 


group's possession. It may be a latent or non-obvious 
defect or hidden defect which later arises and causes 


damage. 


Again in this connection the law requires that the 
Dole group produce a palletized package that will not break 


or collapse when lifted, a purpose for which it was intended, | 


} 


and that the palletized package be free from hidden defects 


or concealed dangers. 


Now, in the manufacture and assembly of this 


pallet the Dole group used wood which it purchased from 
a lumber company and, therefore, it was under a duty to 


make inspections and tests of the wood as a reasonably 
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‘turer and assembler in this kind of business 
1lecessary to secure a finished product 


intended use, that is, stowage, 


was under a duty to inspect, even 
rom a reputable lumber yard. 
inspection and the failure 


aking of the product, 


©le, as the manufacturer and assembler of the 
was expected to possess the skill and knowledae of 


fie 


Now, the manufacturer of a product which is 
reasonably certain to be dangerous if used ina ren which 
he should reasonably foresee it would be used is under a 
duty to exercise reasonable, to give reasonable and adequate 


dangers known to the manufacturer or which 


in the exercise of reasonable care he should have known and 


which the user of the product ordinarily would not discover. 
Y 


Reasonable care again means that degre f care which a 
reasonably prudent manufacturer would exercise 
Same circumstances. 

Again, the Dole group admits that it manufactured 


the pallet and admits that it had a duty at the time that 
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it made it to produce a safe pallet and, therefore, 
before these claimants can recover, you must find that 
they have established shia eaaiahs tn elements. 

First. At the time the pallet was designed and 
delivered it was in a defective condition and dangerous tc 
the plaintiff and those working in the hold of 

You must also find that th: pallet was 
and did reach the vessel without substantial change 
condition in which Dole delivered it to the ship. 

Finally, you must find that the defective condition | 
in the pallet proximately caused injury to the plaintiff. 


Now, if you find that the essential elements that 


I have just enumerated have been estabiished by a fair pre- 


ponderance of the crejible evidence, then Dole is liable 
even though you may find and believe that Dole exercised 
all possible care in the preparation, sale and delivery 
of the rallet. 

Now, in addition to the general principles of 
— which I have just announced, there is a federal] statute 
known as the Carriage of Goods By Sea Act, which gives a 
shipowner a statutory cause of action against a shipper in 
negligence, in this case the charterer issued to the 
shipper, the Dole group, its bills of lading signed by the 


ship's master. This made the shipment subject to this 


19 


Under this statute the shipowner was also made 


arrier an therefore, the shipowner does have, quite 


iside from the other principles, as I have said, a right to 


hring this action. Oo that the shipowner has in addition 


a 
s 
> 
@ 
fy 


federai statute under which 


igain, you must find that the manufacturer of 
] I9roduct was negligent 
‘ow, aS I told you before, i ha = t..ese questions 
-t out here and again I want to instruct ‘ .u that you 
should read all the questions first and make sure you 
inderstand all the questions in their relationship tc each 
other before you undertake to answer any single question, 
Again, I instruct you that your answer to a 
particular question nust be unanimous. 
you mav take these questions into the jury 
room. Would %u hand this to the foreman, please. 
The jnvcors may now go into the jury room with 
the marshal, the marshal having previc beer sworn. 
(Jury retired to deliberate at 5:50 p.m.) 
THE COURT: I have copies here of the «questions 
for you, gentlemen. 


Would you tell the marshals to make arrangements 


rf it? 


to take the jurors to dinner at 7:00 o'clock. 


MR. BRADY: Your Honor, will your Honor take 
exceptions to the charge now? 

THE COURT: Yes, why don't we do that. 

No, we will take them after dinner. You may note 
them on the record. 

The motions we will take in writing. 

MR. KLONSKY: In other words, the motions for 
the verdict will be deferred. 


THE COURT: Written out and supported by authori- 


MR. KLONSKY: You mean motions by defendants on 
the verdict for the plaintif*? 

THE COURT: Yes. 

MR.KLONSKY: That will be ten days from now? 

THE COURT: Yes. 

MR. KLONSKY: There is no need for me to stay 
then, is there? 

THE COURT: I don't think so. 

MR. KLONSKY: Thank you. 

MR. REID: Your Honor, may we place them on the 
record now. 

THE COURT: The exceptions? 


MR. BRADY: The motions relating to Mr. Ylonsky. 


No, that is going to be written out. 


yritten out. 
KLONSKY: In ten days, your Honor. 
in ten days you write 


indicate T am going out to dinner 


number where I can be reached. 


open court without the vresence of the jury.) 
COURT: The jury requesis safety regulations 
to unloadina of pallet and they have aotten 
think we sent 

Mark this as Court's Exhibit No. 4. 


(Court's Exhibit 4 marked for 


identification. ) 
THF COURT: The latest note reads: 


"Jury requests Court's definition of proximate 


cause. 


Can there be more than one proximate 


cause. 


The answer to that is, "Yes," and I will reread 


the definition of proximate cause. 


Bring in the jury. 


~~ 


18 


19 


: & Vw 8 


502a 82? 
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(Jury present.) 
THE COURT: Ladies and gentlemen, I have your second 
note which reads: 


"A, Jury requests Court's definition of proximate 


"B. Can there be more than one proximate case?’ 

The answer to the second question first, tne answer 
to that is yes, there can be more than one proximate cause. 

Now, I will reread the definition of proximate 
cause. 

Proximate cause means that there must be a direct 
causal connection between any negligence on the part of 
the Dole qroup or any breach of warranty on the part of 
the stevedore and the plaintiff's injuries. 

To constitute proximate cause that particular 
cause must actually contribute to the result. | 

Therefore, each claimant in this case must prove 
by a fair preponderance of the credible evidence that the 
ietuesan and damages which the plaintiff sustained were 

| 

proximately caused in whole or in part by the negligence 
of the Dole group or the stevedore's breach of warranty. | 

I think that is about as much as would be applicable 
to this situation. | 


If there is anything further you can let us know. 


rate further at9:00 


heard with 


ptions 
urt with r 
duty and your client's duty. 
MR. BRADY: N with respect to the stevedore's 
with respect to my client, I except to that 


Honor’s charge relating to implied warranty 


THE COURT: li you speak up so I can hear you. 
MR. BRADY: S, your Honor. except to that 


portion of your Honor's charge relating implied warranty 


that a product must be reasonably fit for the purpose 


intended. That portion of the charge which gave three 
findings as the occurrence of the pallet being used for 


the purpose intended; that a danger was undiscernible 


i a ae 
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in the exercise of reasonable care and that a breac} 


warranty was a substantial factor in causing injury 
the plaintiff. 

I would except to the portion of t..e chara 
concerning negligence where it may be latent or hidden 


defect and free from hidden defects and to the other thre: 


elements which your Honor detected, defective when delivered 


reached vessel without change and defendant’ condition 


caused injury to plaintiff and I would except to your 


Honor -- 


THE COURT: It would be easier just to except to 


every portion of the charge than to sit there and read it. 


Take exception to every portion of the charge re- 


lating to your client. 


Do you have any exceptions, Mr. Kenny? 


MR. KENNY: Your Honor, I respectfully except | 


to that portion of the charge which recited the stevedore 


duties under the longshoring regulations. 


Your Honor, I also respectfully object to the 


questions propounded to the jury in that they do not leave, 


as did the interrogatories propounded on the plaintiff's 


case against the vessel, the alternative that the jury 


can find that the shipowner, who is in the same place 


as the plaintiff, 


as your Honor pointed out with regard 


can fail in his burden of proof. 


alternative is not given to the jury 


before them. 


1't understand that. Each question | 


What do you 


ir Honor, it is my opinion, and 
sctfully for the Court, that just as compared 
gatories propounded to the j wv by the Court 
1inti direct case aqainst the seaman, these 
qatories that the jury has now had before them since 
6:00 o'clock are prejudicial to my client in 
that they do not set forth the alternative -- 

THE COURT: What alternative? 

MR. KENNY: fo find that the shinowner has not 
borne his burden that any of the third party defendants 
have breached aiy duty to him and, therefore, the third 
party claims all should fail. 

THE COURT: I don't begin to understand that 
You mean we should have framed the question that you think 
should have been there so [ can understand it. 


MR. KENNY: I am-looking at the last page of 
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the interrogatories propounded to the 


case against the shipowner Chios. 


I think we should have gotten 
note on the interrogatories propounded 
third party claim. JI think the jury could 
been under the impression that they have tc 
hody breached its duty to the shipowner. 

THE COURT: All right. The charg 
made it clear that they ‘ld have to find that plaintiff 
carried his burden of proof and that the shipowner could do 
something to defeat his recovery on indemiity. 

MR. WK NNY: Your Honor, I also, I say this most 
respectfully to the Court, I must object that here at 
after 9:00 we are now given opportunity to except t 
Court's charges. I think it should have been done, 
this most respectfully, your Honor 

THE COURT: It should have been done when? 


MR. KENNY: I think it should have been done 


before the jury retired with the charge. 


THE COURT: We spent how many hours this morning 


on this matter of developing these questions and the 


charaes. I had no intention of charging the jury any further | 


We spent from 11:00 o'clock this rorning, it was before 11:00/ 


| 
| 


I think we started, certainly at least 11:00 o'clock until 


2:00 o'clock. We spent time last night. I don't know 


any hours last night pounding out these problems 


© that even if you had excepted, 


I had no intention of 


hacging the jury further, not after spending five or six 
hourcS with the lawyers trying to iron this out. 
f 
You knew what I was going to charge and you have Re 
ur exceptior 
| 
MR. KFNNY: Your Ho say this most respect- 
r Honor, I have i ob What upsets me most 
his interrogatory I don't nk it leaves the jury 


with the imoression, this is my 


these are my thoughts, 


four Honor -- | 

THE COURT: It 1S too late now. You have to 
rely on the charge and you have an exception to every portion | 
of the charge. 

Do you have any exceptions? 

MR. LARSEN: Yes, Judge Motiey, on behalf of 
States Marine Lines it excepts to those portions of your 
Hionor's charge which recited that States Marine Lines had 
he primary responsibility with respect to the discharging 
of the S.S. Chios and, secondly and lastly, States Marine 
Lines excepts to that portion of your charae where yor 
stated to the jury that the acquiescence of the shipowner 
to the stevedore's acts or conduct may bar indemnity. 


That is rll I have. 


} 
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THE COURT: All right. Do you have any, 


MR. REID: Just the last that Mr. Larsen 
mentioned, your Honor, and just for the record on No. 

THE COURT: Question No. 5? 

MR. REID: Yes, please, where it refers to 
captain or any member of the crew, or the ship's crew 
knet, or should have known of the condition. I don't think 
that there was any evidence in the cas2 at all that the 
captain or the crew knew what was going on. They weren't 
around. There is no evidence they were around. There is 
no evidence that they knew that an accident occurred. The 
accident was never reported to them. 

In connection with the curther charge that your 
Honor just gave to the jury on proximate cause, your 
Honor mentioned on the question of neyligence of the 
Dole group and we had claired in additior to negligence 


our strict liability in tort and breach of warranty and 


also under the Carriage of Goods by Sea Act. 


I think a violation of the other three counts 
uf Chios against the Dole group could be concurrent causes 
and a proximate cause as well as negligence. 

THE COURT: What could be, I didn't get the first 


rarc of that? 


MR. REID: That the other three counts of the 
violation of the Carriage of Goods by Sea Act and strict lia- 

Ort and breach of warranty could also be concurren 
causes or concurrent proximate causes as well as negligence 
on hehalf of the Dole group. 

THE COURT: Well, the Carriage of Goods by Sea 


Act requires a finding nealigence, doesn't it, by the 


THE COURT: And these other claims are a kind of 


M RETN: 3 oO if 
MR. REID: 3, your Honor -- | 


negligence in the sense that an implied warranty, 
remember the dis ssion that we had of this, the dis- 
tinction between implied warranty and strict liability: 
MR. REID: Right. 
THE COURT: Implied warranty is kind of the same 
thing, a species of negligence. 
I think what the jury is really ccncerned ahout 


was hearing that definition again of direct causal 


connection and whether there could be more than one proximate | 
cause, 

MR. REID: Yes, I understand that. 

THE COURT: And you will note that I said in the 
questions, question 4, if the answer to any of questions 


1, 2 or 3 is "Yes" and these parties have snataired their 
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burden of proving that the stevedore's action was a proximate | 


cause of plaintiff's injuries. 


The same in question 19 with respect to the 


Dole group, a proximate cause, not tne proximate cause. 


MR. REID: I just wanted tc -- 

THE COURT: So it is clear that there cculd be 
more than one proximate cause by the question itself. That 
isprobably why they asked it and I think they just wanted 
to make sure of that. 

MR. KENNY: Your Honor, could we have marked as 
a Court's Exhibit those notes. They have been marked? 

THE COURT: They are automatically marked. 

Again you are not listening, I called the clerk 
twice and told him to make the exhibits. They are always 
marked as Court's Exhibit, the notes from t*e jury. 

All right, anything further? 

MR. KENNY: Motions, your Honor? 

THE COURT: Those are going to have to he written 
out. Motions at the end of the plaintiff's 
We are not at the end of the other case yet. 

MR. KENNY: There was one motion, your Honor, 
which was left outstanding, the motion that all parties 
made for a directed verdict aqainst the third party 


defendant Dole group. 


IRT: I thought I cdenied that yesterday. 
has gone to the jury. 


AARSEN : presume there was a denial of that 


why we have these questions 
the 
being att 
KENNY : iven't made a motion for a directed 
jury's findings of yesterday. I would 
make a motion for a directed verdict -~- 
THE COURT: No, those motions after the jury's 
yesterday are going to have to be written out. They 
ire not just a motion for a directed verdict. 
You are qoing to have to have some reason for 
it and moreover you ere going to have to have some cases 
for a change. [I am not even going to consider it so when 
fou make that motion, unless you support it with a brief, 


it is going to be denied. I told the plaintiff that 


when he left and you were here and we are aqain going over 


something I have already gone over. 

MR. KENNY: ‘our Honor, in defense of tine lawyers, 
you know, I have been upstairs and they say to me, well, 
you didn't ma. * the record. 


THF COURT: ‘hey said what? 
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MR. KENNY: You go upstairs and they say 


don't make a record and that is why we are extra ca 


THE COURT: Here we have made th 
five times. Everything has been gone over. 
will show at least five times and we have 
the legal questions in this tangled case. 

All ‘right. 

(Recess. ) 


(9:25 p.m. the jury announced a verdic 


(In open court, jury present.) 
THE CLERK: Ladies and gentlemen of 
please answer as your names are called. 
(Rol? calied, all present.) 
(Colloquy betwe ‘lerk and Forelady.) 
9) M- lam Forelaay, has the jury agreed upon a 


verdict? 


What is answer to special question No. 
Yes. 
Question 


No. 


Ovuestion 


No. 


Question No. 


1a 7 nothing 


8? 


THE CLERK: Ladies and gentlemen of the jury, 
listen to your verdict as it stands recorded: 

No. 1, yes; No. 2, no; No. 3, no; No. 

6 no answer, 7 no answer. 

8, yes; 9, yes; 10, yes; and sc say you al}. 

THE COURT: All right, thank you very much, 
ladies and aentlemen. 


MR. KENNY: Your Honor, I would like the jury 


polled, please. 


THE COURT: All right, we will poll che jury. 


(Jury repolled; all answer in the affirmative.) 
THE CLERK: Jury polled, your Honor. 
THE COURT: Anything further? If not, thank you 


very much. 
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